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DECISION AND ORDER 

This is a civil money penalties, assessments and suspension case arising 
from a determination by the Inspector General of the Department of Health and 

·Human Services that the Respondents knowingly submitted fa1se-Medicare claims 
for reimbursement. 

By letter dated May 3, 1984, the Deputy Inspector General for Civil Fraud 
notified the Respondents of the Inspector General's intent to impose civil 
money penalties and assessments against them in the amount of $2,900,000. The 
Deputy Inspector General also advised Respondents that she proposed to suspend 
each of them from participation in the Title XVIII (Medicare) and Title XIX 
(Hedicai~) prograaa for a period of twenty-five year.. She further &dviaed 
Reapondent. that the••..act1ona ¥ere authorized by Sectiou lU8A and (b) 'Of 
the Social Secur1ty Act (42 U.§.C.-.ec•• 1320a-7. and 1320a-7(b» •• 
implemented by 45 C.P.I. aec. 101.100 e~ aeq. 

Reapondent Dr. Williaa J. Mayera ia a ch1ropractor~ ReApondent Patricia 
Mayer. is his wife. They have operated clinica in the vicinity of Port Myera, 
Florida. Tbey are charaed with .ubatttil1g clai.. 111 violation of Section 
1128A of the Social Security Act. The alleged violationa generally involve 
claiaa for Medicare reimbur.e.ent .ubmitted by Respondent. for aervicea 
ostensibly rend~red by medical doctors who were employed by them. 

The Inspector General specifically charged that from June 1982, through 
January 1984, Respondents submitted and/or caused to be submitted for Medicare 
reimbursement 307 claimS, containing 2,729 items or services, which 
represented that auch items or services were performed or ordered by medical 
doctora employed by clinic. owned and operated by Respondents. She further 
charged that Respondenta claimed reimbursement of $147,406 for these items or 
services. The Inspector General has amended these allegations to assert that 
the claims in question involve 2,702 items or services, with the amount 
claimed being $145,550. 

The Inspector General charged that at the time these claims were 
submitted, Respondents had reason to know, and, indeed, knew that the items or 
services for which reimbursement was sought were not provided as claimed since 

http:U.�.C.-.ec


-2

they were neither rendered by nor ordered by physicians employed by them. The 
Inspector General further asserted that in reliance upon Respondents' false 
representations, Blue Cross and Blue Shield of Florida, the Medicare Part B 
Carrier for the State of Florida, reimbursed Respondents for many of these 
allegedly false claims. ~le Inspector General also asserted that substantial 
aggravating factors existed which justified the proposed penalties, 
assessments, and suspensions. These alleged factors included: the large 
volume of items or services rendered over an extended period of time, a 
pattern of false claims of which the items specifically charged were but a 
small part, and submission of false claims by Respondents after they had 
specifically been warned against such submissions by an agent of the 
Department of Health and Human Services. The Inspector General also asserted 
that the vast majority of the claims at issue were represented by Respondents 
to have been rendered by their physician employees on dates which either 
preceded or followed their employment by Respondents. 

On Hay 31, 1984. counsel for Respondents replied, denying the allegations 
made by the Inspector General. Counsel also requested a hearing before an 
Administrative Law Judge. The matter was assigned to me for hearing and 
decision. A hearing was held in Fort Myers, Florida, from October 29 to 
November 8, 1984. Nineteen witnesses testified on behalf of the Inspector 
General, and seventeen testified on behalf of Respondents. Four hundred and 
eight written exhibits were offered as evidence by the Inspector General and 
were made part of the record of this proceeding. Thirty written exhibits were 
offered as evidence by the Respondents and were aade part of the record. Two 
joint exhibita were alao received into evidence. As a consequence of a 
poat-hearing IIOtion by the Iupector General, I peraitted the record to be 
reopened for the lia1ted purposes of rece1rtll8 teat.laony fro. OIle of 
Respondent's v1tueue8, who offered to subetant1.ally recant ber prev10ua 
testimony, and for receiving relevant rebuttal evidence. Pursuant to -r Order 
reopening the record. a day of additional testiaony occurred in Tampa, 
Florida, on January 29, 1985, at vbich t1ae the witnesa in queation teat1fied 
on behalf of the Inapector General. Tvo rebuttal witnessea testified on 
~elpondents' behalf. Subsequent to the hearing, both parties filed briefs and 
reply briefa. and propoaed f1ndinas of fact, and oral argument val held On 
April 9, 1985. 

ISSUES 

The principal issues are: 

1) Whether ~espondents 8ubmitted claims for items or services that they 
knew or should have known were not provided as claimed, as defined by the 
Social Security Act and implementing regulations. 

2) If Respondents submitted claims for items or services in violation of 
the law, whether the amount of the proposed penalty, assessment and suspension 
is reasonable and appropriate under the circumstances of this case and within 
the intent and 1D&anin-g of ' -the Ace and regulations. 
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SUMMARY OF THE ARGUMENTS 

These principal issues subsume numerous affirmative allegations and 
defenses. The Inspector General asserts that the items or services at issue 
are a minor part of a scheme by Respondents to unlawfully obtain Medicare 
reimbursement. Respondents are alleged to have employed physicians primarily 
for the purpose of affixing their signatures and Medicare reimbursement 
numbers to cla~~s for services rendered at Respondents' clinics. The 
Inspector C~neral asserts that these physicians' involvement with patients at 
Respondents' clinics wa.s tangential; consisting primarily of performing brief 
physical examinations, without rendering subsequent treatment or supervising 
treatment by clinic staff. The Inspector General also asserts that the items 
or services at issue were attributed to specific medical doctors when 
Respondents knew that these physicians could not have rendered or supervised 
provision of the items or services, inasmuch as these physicians were not 
employed by Respondents' clinics when these items or services were allegedly 
rendered. Moreover, many of the items or services in questiOQ_allegedly 
consist of items or services that were never actually rendered--office visits 
with physicians which were routinely billed every time a patient visited one 
of Respondents' clinics, regardless whether that patient actually consulted 
with or was examined by a medical doctor. Respondents are charged with 
continuing to bill Medicare for such visits even after they were expressly 
warned to cease doing so by a representative of the Part B Carrier. Finally, 
the Inspector General charges that Respondents engaged in an orchestrated 
c:overup of their unlawful activities when it beeaae apparent that they were 
under iDveat1&atiou. Respondents alleaedly .anufactured doc:uaenta which 
purport to show that phyaic.1&n eaployees -ordered and su~~d teat. ~ 
therapies which they never actually ordered or auperviaed. 1 

Respondents concede that the physician employees on whoae ac:~ounts 
reimbursement for the 2,702 items or services vas cl.aiaed were not eaployed by 
Jleapoodenta on the dates when theseitells or -aervicea were allegedly 
reudered. But they argue that this concysion does Dot eat:a.bllah thec:1rl.s 
to be fAlee. they usert that alleervicea .and teats in question were 
actually provided by a Wphysicianw--either a medical doctor or a chiro
practor. They argue that relevant law, regulations, and policy statements do 
not distinguish between chiropractors and medical doctors for supervisory or 
rendering services ordered by a medical doctor. And, since chiropractors and 
medical doctors are asserted to be equally "physicians" for Medicare 
reimbursement purposes, Respondents claim that there is neither a statutory 
nor regulatory prohibition against a chiropractor receiving reimbursement for 
rendering or supervising a service or test previously ordered by a aedical 
doctor. This is ostensibly the case even where the medical doctor has left 
Respondents' employ and the tests and treatment ordered by him continued under 
the auspices of a chiropractor. Thus, according to Respondents, the claims 
for reimbursement for the 2,702 items or services at issue constitute lawful 
claims. Respondents argue further that even if their interpretation of 
applicable law and regulations is incorrect, it is nontheless plausible, given 
allegedly confusing regulations and guidelines and the novel situation of a 
chiropractor employing medical doctors--a business relationship which, 
according to Respondents, was simply not anticipated by the agencies who 
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administer the Medicare laws. From this they assert that any incorrect 
interpretation which Respondents may have made was made in good faith, and 
therefore, the claims they submitted were not false pursuant to Section 1128A 
of the Social Security Act. 

Respondents make other arguments to explain their actions or as proof in 
mitigation. They argue that they diligently sought to ascertain their 
obligations, but were impeded by the Carrier's failure to adequately advise 
them of their responsibilities or to promulgate a clear statement of 
Respondents' duties. They assert that the Carrier deliberately withheld 
critical information from them, causing them to submit arguably false claims 
for items or services which they otherwise would never have submitted. They 
deny that the items or services in question were part of a pattern of unlawful 
conduct. Respondents argue that their physician employees had a much closer 
relationship with patients and clinic activities than is alleged by the 
Inspector General. They assert that medical doctors actively supervised the 
tests and treatments rendered at Respondents' clinics. They assert that 
~vidence to the contrary is inaccurate or untrue. Respondent..B._.Buggest that 
adverse testimony by witnesses who were called by the Inspector General was 
either motivated by these witnesses' animosity toward Respondents, or was 
coerced by agents of the Inspector General. Respondents also assert that in 
any event, no damages were occasioned by the claims they submitted because the 
items or services in question constituted legitimate chiropractic treatments 
under applicable State law and did not harm patients. They argue that the 
items or services at issue represent only a tiny fraction of Respondents' 
buaiaa.8 activities. They araue that liven all of this. coupled with their 
Tin of atatutory and ~ep1atory intent and M·nfnl. the penalt1.ea • 
...uaMllte and auspensions proposed by -thelDapector General are 
inappropriate. Finally. llespondenta aver that I did not afford them a fair 
and impartial hearing--that 1 deprived them of the opportunity to present 
relevant evidence and d1apla,ed bias throuan overly zealou8 questioning of 
certain witnesses.1 

FINDINGS OF FACT AND CONCLUSIONS OF FACT AND LAW 

Based on my review of the applicable laws and regulations and the relevant 
evidence, I conclude that the Inspector General has established that claims 
for reimbursement for the 2.702 charged items or eervices constitute 

!/ 	 In their response to the Deputy Inspector General's May 3, 1984 
letter and in a aotion seeking partial summary judgment, dismissal of 
administrative penalties and other appropriate relief dated April 9, 
1985, Respondents assert that Section 1128A is a "penal statute" and 
that they are therefore entitled to a trial in United States District 
Court. This argument effectively challenges the validity of the 
statute and regulations providing for a hearing before an 
administrative law judge. I do not have authority to decide this 
issue. 45 CFR sec. 101.115(c). Respondents have also moved that 
this proceeding should be dismissed because the Inspector General has 
not established that the proceeding is authorized pursuant to 42 
U.S.C. sec. 1320a 7A(b)(1). The Inspector General has supplied proof 
of authorization. Consequently, Respondents' motion is denied in its 
entirety. 
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violations of Section l128A of the Social Security Act. I conclude further 
that these false claims were but a small element of a pattern of unlawful 
behavior by Respondents. I find that substantial additional aggravating 
factors exist, including the patent falseness of the claims at issue in this 
case, and Respondents' efforts to conceal from investigating agents the nature 
and scope of their unlawful activities. I conclude that no mitigating factors 
exist. Therefore, I find that the Inspector General has established grounds 
for imposition of substantial penalties, assessments, and suspensions. I have 
determined that an assessment of $291,100 and a penalty of $1,500,000 coupled 
with a 25 year suspension from the Medicare and Medicaid programs are 
appropriate in this case. These conclusions are premised on the following 
findings of fact and conclusions of fact and law. 

1) Respondent Dr. William J. Mayers is a chiropractor. Respondent 
Patricia Mayers is his wife. Tr. 11/5 at 4-5.2 Together they have owned 
and operated several chiropractic clinics in the vicinity of For~.Myers, 
Florida. These include the Del Prado Chiropractic Center, th~,~ee County 
Medical and Professional Center, and the Lee County Chiropractic and Medical 
Center. Tr. 11/8 at 97-100. At these clinics, Respondents have treated 
patients who are entitled to Medicare Part B health insurance benefits, and 
have submitted claims for reimbursement to Blue Cross and Blue Shield of 
Florida, the Medicare Part B Carrier for the State of Florida. These claims 
have Included both claims for reimbursement for chiropractic services and for 
services allegedly rendered by medical doctors. See IG Ex. 1, 3, 5. 

2) The statutes which lovern Part B Medicare reimbursement provide that 
certain -.edica1 and other health services- Tendered to eligible benefici.r1eB 
are rei.bursab1e 42 U.S.C. sec. 1395K(a)(1). The term-.edica1 and other 
health services" includes certain "physicians services." 42 u.s.c. 
sec. 1395%(5). The statutory term "physician" i8 defined to mean a doctor of 
medicine or osteopathy legally authorized to practice medicine or 8urgery 
under relevant state licen8ure lawa, and a chiropractor similarly licensed but 
-only with respect to treatment by means of aanual aan1pulation of the 8pine 
(to correct a subluxation demonstrated by x-ray to exi8t)." 42 u.s.c 
8ec. 1395x(r). A chiropractor is therefore not a "physician- for Medicare 
reimbursement purposes except in those circumstances narrowly defined by law. 
Furthermore, "physicians" services are not reimbursable under Part B except 
where they are actually furnished by a physician or where they are furnished 
as an "incident to" a physician's professional service, 42 U.S.C. 
sec. l395x(S); 42 C.F.R. sec. 405.32l(a) and (b). The plain meaning of the 
term "incident to" is that physicians' services not personally rendered by a 
physician must at least have been ordered and personally supervised by a 

2/ Citations 	 to the transcript and exhibits are in the following form: 
Transcript Tr (date) at (page) 
Respondent's Exhibit R Ex. (exhibit number) 
Inspector General Exhibit IG Ex. (exhibit number) 
Joint Exhibit J Ex. (exhibit number) 
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physician. This statutory meaning is restated by the Secretary of Health and 
Human Services at secs. 2050.1 and 2050.2 of the Medicare Part B Carriers 
Manual. It is also incorporated as part of the certification language 
contained in standard Medicare claims forms utilized by physicians for billing 
for Medicare reimbursement. Copies of such claims forms were present at 
Respondents' clinics, and Respondents executed many claims forms. IG Ex. 196, 
243; Tr. 11/1 at 26, 78, 108-109; 11/5 at 192. 

3) Thus, services rendered at Respondents' clinics to Medicare 
beneficiaries are reimbursable under Part B of Medicare only if they 
constitute the very limited category of chiropractic physicians' services 
defined in 42 U.S.C. sec. l395x(r), or if they constitute services actually 
rendered by or ordered and supervised by an appropriately licensed doctor of 
medicine or osteopathy. The mere employment of medical doctors by Respondents 
or these medical doctors' signatures or signature facsimiles on claims forms 
does not establish a lawful basis for reimbursement of Respondents' clinics 
services pursuant to Part B of Medicare. Services rendered at Respondents' 
clinics are not reimbursable under Part B simply because a mearcal doctor may 
have at some point in the course of treatment examined the patient on whose 
account reimbursement for services is claimed. Such services are not 
reimbursable because they are legitimate under State laws, or because they are 
not harmful to patients. 

4) Prior to approximately July 1982, the Respondents' clinics rendered 
only chiropractic services. and Respondents were neither affiliated with nor 
eap10yed aeelical. doctora. Beginnilll in about July 1982. Respondents becaae 
affiliated with a naturopathic physician and an osteopathic physician. ·Tr. 
10/30 at 102B. This relaUonahip lasted a few aontha. Tr. 10/30 at W; 11/5 
at 24. 

5) In October 1982. Respondents hired Dr. loaulo Bernal. a llce1l8ed 
aed1cal doctor, to serve as staff physician. Tr. 10/30.at 154-157. 
Dr. Ierna1 began yorlt1ng for Respondents on October 11, 1982. 818 employment 
ended on the morning of January 25, 1983. Tr. 10/30 at 178, IG Ex. 194. 

6) On January 31, 1983, Respondents hired Dr. Mario Russo, a licensed 
medical doctor, as Dr. Bernal's successor. Tr. 10/31 at 17, 23-24. Dr. Russo 
commenced working for Respondents on February 1, 1983, and his employment 
ended on April 22, 1983. Tr. 10/31 at 24, 52. 

7) Respondents then employed Dr. Marta Mendez-Blanco, a licensed medical 
doctor, beginning August 1, 1983. Tr. 10/31 at 117A-118, 122. Dr. Mendez 
ceased working at Respondents' clinics on December 5, 1983. Tr. 10/31 at 149. 

8) During the period from June 1982, through December 1983, other 
individuals were employed by Respondents at their clinics in the capacity of 
staff medical doctors. Dr. Lopez, an unlicensed phYSician, worked at 
Respondents' clinics from late April through June 20, 1983. Tr. 10/31 at 
231-232; 11/5 at 97; IG Ex. 194. Respondents were unable to obtain a Medicare 
billing number for Dr. Lopez, and were therefore unable to bill Medicare under 
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Dr. Lopez' name for services rendered at their clinics. Tr. 11/1 at 49, 73. 
Respondents also erepluyed an unlicensed physician, a Dr. Franzone, while Dr. 
Russo was employed by them, and another unlicensed physician, a Dr. Arguello, 
whose employment in part coincided ~ith Dr. Mendez' employment. Tr. 10/31 at 
42; Tr. 11/5 at 87. 

9) The purpose of employing medical doctors was to enable Respondents to 
obtain Medicare reimbursement for services rendered at their clinics. 
Respondent Dr. Mayers advised his employees that it was necessary for a 
patient to be seen by a medical doctor in order to obtain Medicare 
reimbursement for services. Tr. 10/30 at 104. He also stated to clinic 
employees that he desired to obtain a foreign-born physician who neither spoke 
nor understood English too well, but who could sign documents. Drs. Bernal, 
Russo and Mendez are all of foreign extraction. Tr. 10/30 at 115. 

10) The conditions of employment of Drs. Bernal, Russo and Mendez were 
essentially identical. All three medical doctors were ignorant at the time of 
their employment of the treatment modalities employed by chiropractic 
physicians. Tr. 10/30 at 156-157; 10/31 at 91, 129. Dr. Bernal was advised 
that he would be a medical consultant and that he would treat patients' 
medical problems. Tr. 10/30 at 157-158, 231. Dr. Russo was told that his 
function would be to examine patients and to advise whether they could be 
provided chiropractic treatments. Tr. 10/30 at 236; 10/31 at 20. Dr. Russo 
understood that chiropractic treatments were outside of his area of practice 
and that he was not to interfere 1n the rendering of chiropractic aervices. 
Tr. 10/31 at 73-74. 107-108. Dr. Mendez was inatructed Dot to interfere in 
the provision of chiropractic treatments. Tr. 10/31 at 205. 

11) As a prerequisite to employment, each medical doctor permitted rubber 
stamps to be made bearing a likeness of his or her signature. Tr. 10/30 at 
170; 10/31 at 24; 10/31 at 122. Custody of these stamps was retained by the 
clinics' clerical personnel who routinely used them to complete Medicare 
claims forms. Tr. 11/1 at 35, 46. The medical doctor. rarely, 1f ever. uaed 
these stamps. See Tr. 10/30 at 170; 10/31 at 24; 123, 158. Despite efforts 
by the medical doctors to obtain custody of their stamps froa Respondent. upon 
their departure from Respondents' employment, Respondents retained at least 
one copy of each doctor's stamp. Tr. 10/30 at 130-131, 183, 240; 10/31 at 53~ 
143; 11/2 at 48. 

12) Drs. Bernal, Russo and Mendez had essentially identical duties while 
employed by Respondents. Each physician performed routine physical 
examinations of the clinics' new patients and prepared patient history forms. 
Tr. 10/30 at 158; 10/31 at 25, 128, 202. If patients presented particular 
medical problems, the medical doctors would order tests, treatment, and 
followup examinations. See Tr. 10/30 at 166-167; 10/31 at 125. However, such 
was rarely the case. The doctors normally did not order tests or therapy for 
the patients they examined. See Tr. 10/30 at 164-166; 10/31 at 40-41, 128. 

13) After the initial examinations, the medical doctors generally had 
little formal contact with patients. Tr. 10/31 at 48-49, 128-129, 279-280. 
They mig~t occasionally pause to speak to patients while those patients were 
undergoing tests or therapies at the clinics, but there was no specific 
pattern 0: purpose to such contacts. Tr. 11/7 at 108-115, 117-123, 128-129. 
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14) All of the clinics' Medicare patients received essentially the same 
 
tests and therapies unless the medical doctors specifically identified a 
 
problem which would contraindicate such treatments. Tr. 10/31 at 248-249; 
 
11/5 at 64-65, 69-70. All Medicare patients received standardized x-rays at 
 
uniform predetermined intervals. Tr. 10/31 at 213-216; 11/1 at 165; 11/2 at 
 
36. All Medicare patients received tests, including electrocardiograms 
(EKes), plethysmographies, spirometries and vascular analyses at uniform 
predetermined intervals. Tr. 10131 at 212-214; 11/1 at 6-7. The treatments 
generally received by all Medicare patients included chiropractic adjustment, 
stabilizer (intersegmental traction), diathermy, and extensilizer (inertial 
extensilizer or longitudinal traction). These treatments are referred to in 
Respondents' documents by the nomenclature "ADSE". Tr. 10/31 at 248; 11/5 at 
9-13, 64-65, 70. 

15) The standard tests or treatments rendered to Medicare patients at 
 
Respondents' clinics were neither rendered nor supervised by the clinics' 
 
medical doctors. Although there were rare exceptions, medical doctors 
 
generally did not read x-rays nor did they order other tests Q~"1nterpret 
their results. Tr. 10/31 at 40-41; 128-129, 182. Medical doctors did not 
 
supervise the day-to-day administration of treatments. Ir. 10/31 at 48-49, 
 
129. The regimen of tests and treatments was established by Dr. Mayers; he 
 
also was responsible for modifications in the selection of tests and 
 
treatments. Ir. 10/31 at 216, 237, 256; 11/1 at 7-8. 
 

16) Respondents submitted reimbursement claims for Medicare patients to 
Blue Cro.. and Blue Shield of Florida. the Medicare Part B Carrier in 
,Florida. See IG Ex. 1. 3, 5. Prior to February ~983. cl- f •• for 
Te1abur.ement were .anually leuerated by lle.po11denta· e1eric:al ataff; however. 
beginning in that aonth ie.pondente had in.talled a ca.puter terainal which 
enabled them to electronically file reimbursement claias. Ir. 10/30 at 12. 

17) Policy concerning the billing of c1.&1as was ..de by both 
a.e.pondent.. Tr. 11/1.t sa. 92. 122; 11/5 at 212. I.e.pondent Patricia 
Mayers .upervised billing personnel. Tr. 10/3l.t 232; 11/1 at 27. 41. 6S and 
109'•• Respondents instructed their eaployee. not to di.cuss biUins 1IAtters 
with staff,physicians. Tr. 11/1 at 88, 125. 147. The billing personnel did 
not consult with physicians or other clinic staff in order to determine which 
services to bill to Medicare. Tr. 1111 at 62, 98, 103. Nor were physicians' 
treatment records consulted. Id. The billing staff was instructed to obtain 
information from clinic recordS-generated by the clinics' clerical staff. See 
IG Ex. l7A, 20A. These records consisted primarily of a document entitled a 
-Daily Analysi. Sheet- which was prepared at the end of each day's business. 
Tr. 11/1 at 30, 110-112. Before April 1983, this document was prepared based 
on appointment records and reflected all of the tests and treatments that the 
following day's patients were scheduled to receive. The clinics' treatments 
were so standardized that clerical personnel knew that nearly all patients 
would be routinely scheduled for the "ADSE" course of treatments, and they 
neither consulted with staff nor checked clinic treatment records before 
entering this information on the Daily Analysis Sheet. Tr. 10/31 at 253. 
Thus, claims information was obtained essentially based on the standardized 
course of treatments and tests which was the norm for most patients of 
Respondents' clinics. 
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18) Beginning in April 1983, information to be placed on the Daily 
Analysis Sheet was obtained fr~. documents known as "trip tickets". Tr. 10/31 
at 222; IG Ex. 195. These vere forms supplied to patients when they arrived 
at the clinics for tests or treataen~s and were signed by providers of 
therapies or tests as these services were provided. Ir. 10/31 at 221-222. 
However, the i~?lemeDtation of trip tickets as records of services rendered 
did not alter the manne.: in which services were prescribed or rendered. 

19) The clinics' billing personnel billed the "DSE" portion of the 
treatments recorded on the Daily Analysis Sheets for individual patients on 
the accounts of the medical doctors who initially examined these patients. 
Tr. 11/1 at 31, 67-68, 71, 113. Adjustments were billed as chiropractic 
services. Id. In addition, clinic staff billed every patient for an "office 
visit" to a-physician (Medicare procedure code 90040) every time a patient 
visited the clinics--whether or not the patient actually was examined by a 
physician. Tr. 11/1 at 31, 36, 39, 71, 113, 142. If a patient<a~tually was 
examined by a physician, then the clinic staff would bill Me~i~are for two 
office visits by that patient. Tr. 11/1 at 32-33. Dr. Mayers indicated to 
clinic employees that in his opinion, charging for a 90040 office visit each 
time a patient visited his clinics reimbursed him for his overhead. Tr. 11/1 
at 72; 11/5 at 208. Dr. Mayers stated that a patient should be billed for 
such service every time that patient breathed his air conditioning and walked 
On his carpet. Id. 

-20) In order to attract patients to their cl1n1cs. &eapondent. placed 
advertiaeaenta in low _dia. 1lespondenta advertiaed that 1ted1c:are 
beDeficiariea would receive ••aent1a11y free lledlcal care at :the1r -d.Udcs~-~1r1 
not being charged the atandard Medicare copayment. IG bs. 227. %28. 1h1. 
policy of Respondents may have attracted patients, but it also violated 
Medicare guidelines. tr. 10/30 at 36. _pondents were quite -.ueeeaaful u 
attracting patients to their clinics. Reapondenta treated fr0ll60 to 170 
)MItteat. per clay at their Cape Coral clink.au4 between 200 to 250 pa~. 
per day at their lIorth Fort Myen cl1n1c.Tr. 10/31 at n"9;-nis at He. 
Each patient. after hi.1.n1tial e T ••'na t1on, lnerally vJ.alted ;~tat 
clinics several times per week. and at each visit the patient received the 
standardized therapies and tests described supra. As a consequence of the 
large volume of business they generated, Respondents billed the Medicare Part 
B Carrier for fees in excess of $1.8 million, attributed as services rendered 
by or "incident to" the services of Drs. Bernal, Russo and Mendez. Of this 
amount, $212.817 was attributed to services rendered by Dr. Bernal in 1982, 
and $174,665 in 1983; $653,324 was attributed to aervices rendered by 
Dr. Russo in 1983; and $791,835 was attributed to services rendered by 
Dr. Mendez in 1983. Respondents were reimbursed in excess of $500,000 by the 
Part B Carrier for these alleged services. See IG Exs. 221-225. 

21) The vast majority of items or services billed by Respondents on the 
accounts of Drs. Bernal, Russo and Mendez were not rendered by these medical 
doctors. Nor were these services ordered by or supervised by Drs. Bernal, 
Russo, or Mendez. Consequently, these services were not rendered "incident 
to" these physicians' professional services. See Findings 9-20. 
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22) Each of the 2,702 items or services charged by the Inspector General 
as constituting a false claim in this case is an item or service subject to 
determination under 45 C.F.R sec. 101.102. They are as follows: 

a) 168 clai~s for items or services attributed to Dr. Bernal in the 
amount of $12,240. IG Ex. 6, 9. 

b) 1,776 claims for items or services attributed to Dr. Russo in 
 
the amount of $99,766. IG Ex. 7, 10. 
 

c) 758 claims for items or services attributed to Dr. Mendez in the 
amount of $33,544. IG Ex. 8, 11 

The total amount claimed by Respondents for these items or services was 
 
$145,550 and Respondents received reimbursement from the Medicare Part B 
 
Carrier for these items or services in the amount of $24,697.73.- IG Ex. 9, 
 
1{), 11. 

23) The physician employees on whose accounts reimbursement for these 
2,702 items or services were claimed were either not present at the clinics or 
not employed by Respondents on the dates when these items or services were 
allegedly rendered. Tr. 10/29 at 60-62, 67-69; IG Exs. 6-11. No licensed 
medical doctors were present or employed by Respondents on these dates. 
Respondents' attribution of these items or 8ervices to Drs. Bernal, Russo or 
Mendez ref~ected aespondent.' policy to bill their cl.1n1cs' .ervices to the 
~cal doc;tor 808t recently eaployed by thea if no aediea1 doctor ..s 
"'j)loyec! at the tiae the .aerdcea were rendered. :rr. ll/1 • t 74. 118, ~47 ; 
11/5 at 187. 195-196. 203-204. 

24) Neither Drs. Bernal. twa80. Mendez or any other licensed .edical 
doctor ordered, rendered. or supervised the performance of the 2.702 charged 
·ttaaa or .."i.ees •. None ()f theae 1teas or services were actua11y furnished by 
a physician or furni8hed incident to a physician'. professional 8ervices 
~th1n the aeanin& of 42 U.S.C. aec. 1395x(5) and 42 C.F.R. Bec. 405.321(.) 
and (b). See Find1ng 22. 

25) At the time Respondents claimed reimbursement for the 2,702 charged 
items or services, they either knew that they were not entitled to 
reimbur8ement for these items or services, or made these claims in reckless 
disregard of whether or not they were entitled to reimbursement for the items 
or service8. See Find1n& 30(d). 

26) The 2,702 items or services charged by the Inspector General were not 
provided as claimed by Respondents within the meaning of Section 1128A of the 
Social Security Act (43 U.S.C. sec. 1320a-7a). See Findings 23-25. 

27) Sec. 1128A(a)(2) of the Social Security Act (42 U.S.C. sec 
1320a-7a(A», provides that an individual who claims reimbursement for items 
or services not provided as claimed shall be subject, in addition to any other 
penalties that may be prescribed by law, to a civil money penalty of not more 
than $2,000 for each item or service. It further provides that in addition, 
such person shall be subject to an assessment of not more than twice the 
amount claimed for each unlawfully claimed item or service, in lieu of damages 
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sustained by the United States. Section l128(b) of the Act (42 U.S.C. sec. 
l320a-7(b)) provides that individuals against whom such penalties or 
assessments are imposed are subject to suspension from participation in the 
Medicare and Medicaid programs. Thus, Respondents are subject to a maximum 
penalty of $5,404,000 (2,702 x $2,000) and a maximum assessment of $291,100 (2 
x $145,550). See Finding 22. 

28) Section l128A(c) of the Act provides that in determining the amount 
or scope of any penalty or assessment, the Secretary shall take into account 
(1) the nature of the claims and the circumstances under which false claims 
were presented, (2) the degree of culpability, history of prior offenses, and 
financial condition of the person presenting the claims, and (3) such other 
matters as justice may require. 

29) Regulations implementing the aforesaid statutory sections are 
contained in 45 C.F.R. sec. 101.100 ~~. 45 C.F.R. sec. 101.106(b) 
establishes guidelines for determining the amount of the penalty or assessment 
in those cases where an individual has been established to have submitted 
false reimbursement claims. These generally consist of aggravating and 
mitigating circumstances. A penalty or assessment should be set at an amount 
which reflects the presence or absence of aggravating or mitigating 
circumstances. 45 C.F.R. sec. 101.114(d) provides that Respondents have the 
burden of establishing, by a preponderance of the evidence, the presence of 
aitigating circumstances. 45 C.F.R. sec. 101.107 provides that the same 
guidelines shall be used 1n deterain1ng whether a suspension 1s appropriate, 
and the duration of that suspension, a8 are used in deterain1ng the amount of 
the penalty or assessment. It specifically provides that a person found to 
have submitted false claims should be suspended where aggravating 
circumstances are established to eIist. 

30) Substantial aggravating circumstances eIist which conform to examples 
specifically enumerated as aggravating factors in 45 C.F.R. sec. 101.106. 

a) The items or services not provided as claiaed were of several 
types, occurred over a lengthy period of time, and there were many such items 
or services (45 C.F.R. sec. 101.l06(b)(1)). The items or services established 
not to have been provided as claimed in this case included claims for a wide 
variety of tests and treatments. These included x-rays, plethysmographies, 
spirometries, vascular analyses, diathermy and stabilizer and extensilizer 
treatments, as well as office visits to medical doctors. The claimed items or 
services were assertedly provided over a period of about twenty months, 
beginning June 1982 and extending through early January 1984, and many items 
or services (2,702) were claimed. IG Exs. 6-11. 

b) The nature and circumstances of the claims for reimbursement 
indicate a pattern of claims for such items or services which reflects 
Respondents' standard practices (45 C.F.R. sec. 101.106(b)(1)) The 2,702 
items or services established to have not been provided as claimed were 
routinely attributed to medical doctors who were either not present at 
Respondents' clinics or not employed by Respondents on the dates when such 
items or services were supposed to have been provided. See Finding 23. 
Respondents routinely submitted numerous claims for reimbursement for office 
visits to medical doctors in circumstances where patients were not treated by 
medical doctors. See Finding 19. Moreover, the 2,702 items or services 
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established not to have been provided as claimed are but a small percentage of 
a much larger pattern of claims for items or services which were made by 
Respondents and which were not furnished by a physician or furnished incident 
to a physician's professional service. This larger pattern reflects an intent 
by Respondents to obtain reimbursement for items or services in circumstances 
where they were not entitled to such reimbursement. See Findings 4-21. 

c) The amount claimed for the 2,702 items or services established 
to have not been provided as claimed was substantial (45 C.F.R. sec. 
101.106(b)(1». In this case the total amount claimed was $145,550. See 
Finding 22. 

d) Respondents knew that the 2,702 items or services were not 
provided as claimed (45 C.F.R. sec. 101.106(b)(2». Respondents made each of 
the claims in question with knowledge that it was false, or with reckless 
disregard for the truthfulness or falseness of the claim"which is tantamount 
to having knowledge that the claim was false. Respondents-had in 'their 
possession and routinely used Medicare documents which expres~!ystated that 
items or services could not be attributed to medical doctors unless those 
items were either rendered by or ordered and personally supervised by those 
medical doctors. These documents included Medicare claims forms. See Finding 
2. The claims forms contained certifications that the items or servi~es 
claimed were rendered by or ordered and personally supervised by physi~ians, 
and Respondents executed these certifications, or ordered that they be 
executed. Id. Respondents also knew that the medical doctors to whom the 
2,702 1tema-or aervicea are attributed neither rendered Dor ordered and 
auperv1sed the renderiDa of theae it... or aervices. This knowledge resulted 
frOil Respondents' faa1l.1ar1ty with the te1'1U and condit1ons of :the aedieal 
doctors' employment and their understanding of these doctors' actual duties 
and activities. See Findings 9, 12, 13. Respondents knew, moreover, that the 
.ediea1 doctors to whOil these items or services are attributed were either not 
present at their clinics or not employed by them on the _dates when the Items 
or services were oateuibly readered. They alao knew that theae 1teaa or 
aervices included many clai.. for fictitious office visits with physicians-
clai•• which were deliberately ..de by Respondents to cOllpensate them for 
their "overhead", rather than for items or services actually rendered. See 
Finding 19. 

31) There exist other aggravating factors which must be taken into 
consideration pursuant to 45 C.F.R. sec. 101.106(b)(5). These are as follows: 

a) Respondents have submitted claims for reimbursement for items or 
services which were not provided a8 claimed despite explicit advice from the 
Part B Carrier that their claims were not reimbursable. In August 1983, the 
Medicare Part B Carrier conducted a routine audit of Respondents' 
reimbursement claims. Tr. 10/30 at 24. This audit uncovered improprieties in 
Respondents' claims documentation. Tr. 10/30 at 42. These included 
Respondents': use of physicians' stamped signatures to execute claims; use of 
financial data, rather than treatment records, to document claims; and failure 
to provide documentation of claims for reimbursement of office visits (billed 
under procedure code 90040). Tr. 10/30 at 27-28, 31-32, 77. The Carrier's 
representative specifically advised Respondents during the course of this 
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audit that rubber stamps could not be used to endorse claims or treatment 
records, that financial records did not constitute acceptable claims 
documentation, and that claims for office visits were not reimbursable unless 
medical doctors actually rendered and correctly documented the services 
claimed. rd. 

However, Respondents continued to use physicians' signature stamps to 
document claims. Moreover, Respondents continued to submit claims for 
reimbursement for office visits in instances where medical doctors had not 
examined or treated patients. Tr. 10/30 at 88-89. 

b) Respondents have attempted to deceive investigating 
authorities. In late February or early March 1984, aware that agents of the 
Inspector General were investigating their activities for evidence of unlawful 
conduct, Respondents directed several of their clerical employees to prepare 
or alter documents so as to show that physician employees had ordered or 
supervised the rendering of items or services. Tr. 10/31 at-226-30; 11/1 at 
11-15, 19, 21-22. Documents so prepared or altered included t"!'ip tickets, 
test reports, and daily analysis sheets. Id. They also included "doctor's 
orders" which contained checklists of Respondents' clinics' standard tests and 
treatments. Clerical employees were instructed to complete such forms and 
insert them in patients' files. Id. These forms were in many cases backdated 
to make it appear as if they had~een prepared contemporaneously with 
patients' initial examinations by examining physicians. Id. They were stamped 
with ~dica1 doctora' aignatures, weeks or months after the doctors in 
question had left Respondent" employaent. Id. These fora. aade it appear as 
if lIedical doctors had, at the tiae of their-init.1al exaa.1nation of patients, 
ordered tests and treatments which they in fact did not order. Respondents' 
attempts to mislead investigators establishes both a design to interfere with 
investigation of their activities and knowledge that their efforts to obtain 
reimbursement for the 2,702 charged items or services were unlawful. 

32) Respondents have made assertions Which they contend suet be 
considered as mitigating factors pursuant to 45 C.F.R. sec 101.106. The 
evidence fails to establish the existence of such factors. 

a) Respondents assert that they acted on a good faith, albeit 
mistaken, understanding that their claims for reimbursement were properly 
made. There is no credible evidence to show that Respondents relied on 
misleading or vague Medicare reimbursement guidelines. Rather, as noted 
supra, Medicare guidelines are explicit and comport with relevant statutory 
language. These guidelines are contained in documents which Respondents 
utilized in their daily business activities. IG. Ex. 196, 243. 

b) Respondents assert that they relied on misleading statements by 
representatives of the Part B Carrier, and that any false claims they may have 
made resulted from good faith reliance on these allegedly misleading 
statements. However, there is no evidence that the Carrier's representatives 
made misleading statements. 
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c) Respondents contend that any false claims they made were but an 
insignificant part of a large ~uaber of legitimate claims. Respondents' 
unlawful claims were not insignificant. As noted supra, there were many 
falsely claimed items or services which constituted a small part of a much 
larger pattern of ~awful activities. 

33) The evidence of record justifies imposition of an assessment of 
$291,100 and a penalty of $1,500,000, as well as a suspension of each 
Respondent from participating in the Medicare and Medicaid programs for 25 
years beginning May 3, 1984. 

DISCUSSION 

1) Respondents knew that the 2,702 charged items or services were not 
provided as claimed, in violation of Section l128A of the Social Security Act. 

Section l128A of the Social Security Act effectively provtdes that it 
shall be a violation for any person to submit a claim for reimbursement for an 
item or service that that person knew or should have known was not provided as 
claimed. The evidence in this case clearly establishes that Respondents knew 
that the 2,702 charged items or services were not provided as claimed. 

a) The 2,702 charged items or services were not provided by or 
incident to the professional services of licensed medical doctors, and were 
therefore not provided as cla1.ed. 

Each of the it... or .erT1cea at issue in thi. caR C0D.8i.ts of an 1tea or 
service submitted by Respondents on the account of one of three aedical 
doctors who were employed by Respondents between October 1982 and December 5, 
1983. Respondents su~tted either written or electronic c1a1ma or 
documentation, which made it appear that the item. or services in question 
were reillbursab1e physicians' aervices pursuant to the Medicare la... In 
fact, these items or services were not physicians' services and therefore, the 
charged items or services were not provided al cla1aed. 

In order for items or services to constitute reimbursable "physicians 
services" under the Medicare law, the items or service8 must be rendered by or 
"incident to" the professional services of "physicians". 42 U.S.C. sec. 
l395x(S); (1); 42 C.F.R. sec. 405.32l(a) and (b). The Medicare law generally 
defines a "physician" as a licen8ed doctor of medicine or osteopathy. 42 
U.S.C. sec. 1395x(r). The law clearly distinguishes between chiropractors and 
medical doctors. A chiropractor is not a "phys1,cian" Jor purposes of Medicare 
reimbursement ~~cept in. the very -limifed circumstance ~here he renders 
treatment ~consisting of "manual manipulation of the spine (to correct a 
subluxation demonstrated by x-ray to exist)." Id. Plainly, Congress intended 
to deny reimbursement to chiropractors (and also to unlicensed medical 
doctors) for many items or services which would be reimbursable when rendered 
by licensed medical doctors. This statutory distinction does not turn on the 
issues of whether the services were actually rendered or whether they are 
beneficial. The distinction is premised on the type of provider who renders 
the services. 

http:C0D.8i.ts
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Neither the Act nor the regulation& specifically define the term "incident 
to," but the plain meaning of the term 1s that in order for services to be 
rendered "incident to" a physician's professional services, they must at the 
least have been ordered and supervised by that physician. The Secretary of 
Health and Human SeI~iceB has promulgated interpretive stateGents in the 
Medicare Part B Carriers Manual which co~port with statutory language. The 
Carriers Manual prov1des at section 2050.1 that the term "incident to a 
physician's professional service" means that services of non-physician 
employees "must be rendered under the physician's direct supervision by 
employees of the physician." Section 2050.2 of the same Manual provides that 
"direct supervision" means that the physician "must be present in the office 
with and immediately available to provide assistance and direction throughout 
the time the aide is providing services." Therefore, in order to be 
reimbursable, an item or service must be provided by a licensed medical doctor 
or doctor of osteopathy, or pursuant to his close personal supervision. 
Services provided by or supervised by unlicensed doctors or ch~ropractors are 
not generally reimbursable. 

The evidence establishes that none of the medical doctors to whom the 
items or services are attributed rendered or ordered and supervised the 
provision of such items or services. The evidence shows, and Respondents 
concede, that the medical doctors were either not employed by Respondents or 
not present at the clinics when the items or services were ostensibly 
rendered. It would have been impossible for these medical doctor. to have 
provided or ordered and aupervised the render1na of it... oraervicea on the 
dates when 8Uch iteJU or AerV1ces were ostensibly jlrov1ded. !be cbaqed ~ 
or services. to the extent they were provi.ded, were ~ iJy.da1ropract:iR'. c 

or by unlicensed aedical doctors or other•• 

For example, the evidence establishes that Dr. Mendez va. employed by 
Respondents beginning August 1, 1983 and end1na Deceaber 5,1983. Yet tM 
its. or services cla1aed by llespondentB as hav1D& been rendered by »r. Mendez 
or incident to her professional Bervice. consist of 158 aeparata1teaa Dr 
aervices, all allegedly rendered by her after December 5. 1983. ~G a. 8. 
These 1 tems or services vere billed to the Cattier by Ilespon4eeta. wAo ...s 
standard Blue Cross and Blue Shield procedure codes to describe the particular 
item or service cla1aed. These codes were obtained from mann'1a vh1.c.h 
Respondents had in their poBsession and which they used in the regular course 
of their business. Tr. 10/30 at 120; 11/1 at 37, 42, 83; 11/6 at 285, 290, 
306; 11/7 at 8. These manuals included the Blue Cross and Blue Shield Manual 
for PhYSicians. IG. Ez. liSa, 218 b. The 758 items or service. cla1aed by 
Respondents include over 350 "brief office medical services" cla1aed pursuant 
to Procedure Code 90040, defined as brief services "performed by a physician 
in his own office •••• " IG Ex. 2l8a at HZ (emphasis added). They also include 
95 "intermediate office medical services" claimed pursuant to Procedure Code 
90015, defined as "a level of service such as a complete history and 
examination of one or more organ systems •••• " rd. at 48. Thus, Respondents 
attributed hundreds of items or services to Dr-.-Mendez, including examinations 
allegedly performed by her, which Dr. Mendez could not possibly have rendered 
or supervised. 



-16

Indeed, many of the charged items or services consist of items or 
services which were not provided by any clinician. As noted above, many of 
the charged items or services consist of "office visits" to physicians. The 
evidence establishes that Respondents made a practice of billing for an 
"office visit" to a physician pursuant to Medicare procedure code 90040 (which 
essentially defines such service to include a brief examination of a patient 
by a physician) every time a patient visited one of their clinics. Such 
charges were made routinely even though patients neither were examined by nor 
consulted with physicians. The alleged purpose of claiming such charges was 
to compensate Respondents for their "overhead··. In those rare instances when 
a patient actually consulted with a medical doctor, Respondents would submit 
claims to the Part B Carrier for two office visits. See Finding 19. Not only 
were the office visits attributed by Respondents to Dr. Mendez not provided by 
her, they were not provided by anyone. The record also establishes that, 
although Respondents routinely x-rayed all their patients, many of these 
x-rays were never read, either by medical doctors or by chiroprac~ors. See 
Finding 15. Also see Tr. 10/31 at 39-40, 137; 11/1 at l68-l~~i 11/2 at 
43-44. And, although Respondents' clinics routinely administered tests and 
therapies to patients, most of these were not actually ordered by licensed 
medical doctors. See Findings 14-15. 

Therefore, although the claims rendered by Respondents make it appear 
as though the charged items or services were submitted by or "incident to" the 
professional services of "physicians," they were not provided as claimed. 

Accordiua to llaspondeDts, even though they represented to the Part B 
1:arrJ.er that theUeas or .aerY1.eea had Nell provided by or .incident to the 
profeasional ael:Y.1cea of licensed -.edical doctors, and, 1u fact, they were 
not, the items oreerviees were nonetheless "provided aa claimed" because they 
were arauahly auperv1aed by ch1ropractors. Jlespoudenta argue that because the 
term "physician- u not defined in the Carriers MaDly1 aections 2050.1 and 
2050.2, vh1cll d.J.acuaa aerYi.caa provided "1ncident to" a physician's 
profesaional. aeTVieea and -auperYislon," a "supervising physician" can be a 
chiropractor. Reapondents, thare£ore, ...sert that baaed on a literal reading 
of these sections of the Carriers Kauual, without any reference to relevant 
statutes or regulations, or to other sections of the Carriers Manual, the 
aervices in question were provided aa claimed. 

This argument is without aerit. In the first place, Respondents 
represented that the items or services in question had been provided by 
l1ceued Jledical doctors when in fact they had not been ao provided. Many of 
these items or services were not provided at all. Many of the items or 
services may have been provided by chiropractors or by the clinics' lay 
employees, but were never ordered by licensed medical doctors. Furthermore, 
the statutory distinction between medical doctors and chiropractors is clear 
and is in fact restated at sections 2020.1 and 2020.2 of the Carriers Manual. 
Sections 2050.1 and 2050.2 incorporate this statutory distinction. Therefore, 
the Carriers Manual is not in any sense ambiguous and it cannot be read to 
permit Respondents to obtain reimbursement for items or services which 
Congress clearly did not intend to reimburse. Finally, Respondents' argument 
avoids the fact that the Carriers Manual is merely an interpretive document 
which is not intended to alter statutory meaning. See Snider v. Blue Cross 
and Blue Shield of Michigan, [1979-2 Transfer Binder] MEDICARE REP (CCH) 
Paragraph 29.905. 

http:1:arrJ.er
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b) Respondents knew that the 2,702 charged items or services were 
not provided as claimed. 

The evidence establIshes efforts by the Respondents to obtain 
reimbu~sement from Medicare for items or services which they knew were not 
provided as claimed. Respondents knew that the items or services at issue 
were not reimbursable unless they could be represented as having been provided 
by or supervised by a licensed medical doctor. They knew that none of the 
charged items or services was provided by or supervised by a licensed medical 
doctor. They deliberately presented claims to Medicare for the charged items 
or services in a manner designed to deceive the Carrier into believing that 
the claims were reimbursable. 

Respondents had operated chiropractic clinics for several years. In 
mid-1982, Respondents became aware that Medicare would reimburse them for 
services rendered at their clinics If Respondents could represent that these 
services had been rendered by or incident to the professional services of 
licensed medical doctors. This knowledge is established not only by 
Respondents' association with and subsequent employment of medical doctors 
beginning in 1982 and consequent billing of clinic services to the accounts of 
those doctors, but by statements made by respondent Dr. Mayers to his 
employees. See Finding 9. 

In order to obtain reiaburseaent for services rendered at their 
clinics, Respondents not only bad to employ licensed aedlcal doctors, but bad 
to certify that these medical doctors bad either provided or supervised the 
rendering of items or services. Respondents aade such certifications either 
by stamping physicians' signatures on Medicare claims forms or by transmitting 
phYSicians' Medicare provider numbers as part of computer generated claims. 
Every time Respondents made such claims, they expreasly represented to the 
Carrier that the items or services bad been provided by or supervised by their 
aedical doctor employees. ~ 

Respondents routinely used standard Medicare claim forms. IG Er. 196 
and 243; see Finding 2. These forms contain the following certification: 

I (the physiCian signing the form) certify that the services shown on 
this form were medically indicated and necessary for the health of the 
patient and were personally rendered by me or were rendered incident to 
my professional service by my employee under immediate personal 
supervision ••• 

Many of the items or services were billed electronically by Respondents 
through the use of a computer terminal located in Respondents' clinics. When 
claims were filed on the computer system, the following statement appeared on 
the terminal screen: 

I (the physician providing the services) certify that the services 
submitted and referenced by this transmission were rendered by me ... 
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See IG Ex. 230. In~smuch as Respondents knew that their medical doctor 
employees had neither provided nor superv1sed the rendering of the items or 
services, they knew that the representations made on the claims forms and on 
the computer were false. Respondents were, after all, Drs. Bernal, Russo, and 
Mendez' employers. They had to know tha.t these physicians were not employed 
by them or not present at their clinics on the dates when the charged items or 
services were ostensibly rendered, and they therefore could not possibly have 
rendered or supervised the rendering of the charged items or services. In 
fact, Respondents were aware that there were no licensed medical doctors 
present at their clinics on the relevant dates. Yet, despite this knowledge, 
Respondents submitted claims in a manner designed to make it appear as if 
these physicians had rendered or supervised the rendering of the charged items 
or services. I conclude that thiE false characterization is exactly what 
Respondents intended. 

My conclusion that Respondents knew that the 2,702 charged. items or 
services were not provided as claimed is in part based on Res~Qndents' conduct 
once it became apparent to them that they were being investigated by agents of 
the Inspector General. Nothing in the record of this proceeding could more 
clearly establish Respondents' culpability than their attempts to cover up 
their unlawful activities. The record establishes that months after the dates 
of patients' initial visits to the clinics, and after Drs. Bernal, RUSSO, and 
Mendez had ceased their employment with Respondents, Respondents instructed 
several of their employees to generate or alter documents to make it appear as 
if these aedical doctors had actually ordered or rendered the items or 
serYices at issue. The inference which I draw froD such actions 1. that 
aespondents intended to deceive the Inspector General'. invest1aators. 
Patients' files were systematically culled by Respondents' employees. 
"Doctors Orders" were created for patients~ listing the clinics' standard 
treatments. These fictitious "orders" were backdated to the dates of the 
patients' initial examinations and were stamped with the appropriate aedical 
doctor's signature. See Finding 31(b). To the casual or uninformed observer, 
teese altered or fabricated documents ..de it appear as if, on the dates of 
patients' initial examinations by a medical doctor, that doctor had ordered 
and signed for treatments. 

Nor does the record support Respondents' contention that they believed 
that their claims for reimbursement were proper, or that the Medicare Carrier 
or its representatives misled them into believing that their billing practices 
were proper. There is nothing in this record to suggest that Respondents were 
confused about or misunderstood their responsibilities. And, although 
Respondents' counsel now asserts that allegedly ambiguous statements in the 
Carriers Manual would lead a person reading that Manual to believe that the 
items or services in question were reimbursable, the record is devoid of 
evidence to show that Respondents premised their claims on this 
"interpretation." Indeed, there is no evidence to suggest that Respondents 
actually consulted the Carriers Manual or reviewed the law i? or~er~to 
determine the propriety of their actions. The record ls also devoid of 
evidence of any serious attempts by Respondent~ to obtain clarification from 
the Part B Carrier as to what kinds of services were reimbursable. However, 
there is credible evidence that Respondents were told in August 1983 by Ms. 
Morgan-Lucidi, the Carrier's representative, that their actions were improper, 
and Respondents nonetheless continued for several months thereafter to 
unlawfully claim reimbursement, notwithstanding this explicit warning. 
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Respondents have suggested that the "unique" circumstance of a chiropractor 
employing medical doctors is not addressed in applicable law, regulations, and 
interpretive statements. From this they seem to argue that Medicare's failure 
to address this allegedly novel relationship creates uncertainty as to the 
applicability of reimbursement criteria to Respondents and their clinics' 
operations. To the contrary, the Act and regulations explicitly describe the 
circumstances under which medical doctors' and chiropractors' items or 
services will be reimbursed. There is nothing about the work relationships in 
Respondents' clinics which would call into question the applicability of 
relevant law and regulations. Nor does the record suggest that Respondents' 
employment of medical doctors ever raised ques~ions in Respondents' minds as 
to what items or services would be reimbursed. 

Respondents were aware of the criteria for reimbursement and knowingly 
submitted false claims. But had the record established that Respondents were 
ignorant of Medicare reimbursement criteria, such ignorance would not have 
excused their conduct. Respondents could not possibly have--Deen ignorant of 
Medicare reimbursement criteria unless they failed to read the claims forms 
they utilized on a regular basis, or disregarded the language which appeared 
on the terminal screen every time they electronically transmitted a reimburse
ment claim to the Part B Carrier. Such failure to read prominently displayed 
criteria would amount to reckless disregard of Medicare reimbursement 
criteria, and recklessness is tantamount to an intentional violation of the 
law'3 United States v. Sarantos, 455 F.2d 877, 880 (2d Cir. 1972). Even if 
Respondents 8imp1y negligently disregarded reiabursement criteria, their 
negligence would not conatitute a defense to the charges in this case. 
Respondents were under a duty to learn and understand Medicare reimbursement 
criteria before they submitted reimbursement claims. As i. pointed out in the 
Comments to 45 C.F.R. Part 101, contained in 48 Fed. Reg. 38831 (August 26, 
1983): "The statute sweeps within ita ambit not only the knowing, but the 
negligent •••• " 

2) 	 There exist substantial aggravating factors. 

Having established that Respondents violated section 1128A of the 
Social Security Act, the question then becomes what penalty, assessment, 
andlor suspension should be ordered. The statutory provisions governing 
assessments, penalties and suspensions are contained in 42 U.S.C. secs. 
1320a-7a(A) and 7(c). The law provides that a person found to have submitted 
a false claim shall be subject, in addition to any other shall be subject, 

11 	 Dr. Mayers testified that he first learned of Medicare's 
reimbursement requirements in February 1984. Tr. 11/5 at 192. 
He admitted, however, that he had personally signed "many, many, 
many" Medicare claims forms between 1980 and February 1984. Id. 
He testified that he had ··never bothered to read" the 
certification language contained on the back of the form. Id. He 
explained this lapse by stating: "I didn't scrutinize every part 
of the claim form. The claim form was put in front of me and I 
signed it. I didn't turn it over and read all of the 
ramifications of it." Tr. 11/5 at 1984. 
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in addition to any other penalties that may be prescribed by law, to a civil 
money penalty of not more than $2,000 for each falsely claimed item or 
service, and an assessment of not more than twice the amount claimed for each 
such item or service. Inasmuch as I have found that Respondents falsely 
claimed 2,702 items or services totalling $145,550, Respondents are subject to 
a maximum assessment of $291,100 and a maximum penalty of ~5,404,OOO. The law 
further provides that persons against whom penalties and assessments are 
imposed are subject to suspension from participation in the Medicare and 
Medicaid programs. 

The statute provides that in determining the amount or scope of any 
penalty or assessment, the Secretary shall take into account: (1) the nature 
of the claims and the circumstances under which false claims were presented; 
(2) the degree of culpability, history of prior offenses, and financial 
condition of the person presenting the claims; and (3) such other matters as 
justice aay require. 45 C.F.R. sec. 101.106 establishes guidelines for 
determining appropriate assessments and penalties. The regulation requires 
the administrative law judge to balance aggravating against mitigating 
factors. It provides that 1n cases 1n which there are substantial or several 
aggravating circumstances the aggregate amount of the assessment and penalty 
should be set at an amount sufficiently close to or at the maximum permitted 
penalty, to reflect that fact. It further provides that the regulatory 
guidelines are not binding. 45 C.F.R. sec. 101.107 provides that in 
deteraining a suspension, the administrative law judge should consider the 
.-.e guidelines outlined in 45 C.F.R. aec. 101.106. It alao provides that 
theae guide1inea are not b i Dd i Dg. Finally, 45 C.F.R. aec. lDl.106(~)(4) 
provides that in all caaes, the resources available to reapondent v1l1 be 
considered when deterain1ng the ..ount of the penalty and assessllent. 

I have concluded that there exist many aggravating factors in this 
case. These are discussed at Findings 29 and 30. As noted therein, -the 
charaed itell8 or aervices vere of aany different types, were aade over an 
extended period of time, and inVolved substantial sums. Furthermore, the 
record establishes a high degree of culpability. It also establishes that the 
charged items or services constitute lIerely an aspect of a broad pattern of 
unlawful conduct by Respondents. 

As noted supra, Respondents' claims concerning the charged items or 
services were made despite their knowledge that these items or services were 
not provided as claimed. There is no evidence that these claims were the 
consequence of an innocent ai.take. Therefore, any deteraination of penalty, 
assessment, and suspension Dust be premised on my conclusion that the unlawful 
conduct in this case was deliberate. It must also be premised on my 
conclusion that Respondents attempted to deceive government investigators. By 
falsifying treatment records, the Respondents engaged in a double deception 
concerning the charged items or services: first, in representing that the 
claims were for phYSicians' services or services rendered incident to 
physicians' services; and, second, in attempting to convince investigators 
with false documentation that these services had been provided as claimed. 
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examinations of new patients. Generally, the medical doctors did not order 
treatments and tests, nor did they review test results and therapy progress 
reports. They did Dot involve themselves in the day-to-day supervision of 
therapies and treat.eats. Their ?ost-examination contacts with patients 
usually consisted of chance encounte~6. See Findings 12, 13, and 15.5 

But, notwithstanding the minimal contact these medical doctors had with 
the clinics' patients, Respondents submitted claims for reimbursement on the 
false premise that these doctors were intimately involved in the ordering, 
rendering, and supervision of treatments. All of the clinics' services except 
for chiropractic adjustments were attributed by Respondents to their medical 
doctor employees. Respondents billed the Medicare Part B Carrier for fees in 
excess of Sl.8 million, attributed as items or services rendered by or 
"incident to" the professional services of Drs. Bernal, Russo, and Mendez. A 
substantial portion of these claims was paid by the carrier. See Finding 20. 

The nature of Respondents' scheme is established as mucK by 
Respondents' billing methods as it is by the evidence establishing the roles 
and activities of the medical doctor employees. The record establishes that 
Respondents jointly developed billing procedures, and that Respondent Patricia 
Mayers supervised the activities of the clinics' billing department. AnalYSis 
of Respondents' billing procedures reinforces the conclusion that the prime 
purpose for employing medical doctors was to obtain names and provider numbers 
to which itema or aervices could be attributed. Ieatiraony and docuaentary 
evidence proves that clJ.n1c eaployees ware 1natructed -to rout1DelJ .ttr1lMte 
the cl1uics' services to _dlcal doctors .t1tboutdeuraio,o, whether :c.beM 
doctors actua11y ordered, rndered, or aupervieed the ,erforaaace .f4l.teM or 
aervices. These employees vere instructed not to discus. b1.:lUna .atters nth 
staff physicians. See Fiudina 17. Billing infora&tion va. obta1Ded froa
records generated by the cl.1nics t clerical eaployees. "\'he J.teaa or IM!rY1cea 
rendered by the cl1n.1ca were .0 atandardized that these clerical recorda were 
for a time generated in advance of patients' actual Y1a1~. C"P'c ~ 
neither consulted with medical doctors nor examined their treatment records in 
coustructing bill1ng docwaents. Cla1lla foraa were ot.ipedot by c1er:ace1 

employees, using physicians' signature stamps. And, as noted supra, 1f no 
licensed medical doctor was present at Respondents' cl1n.1ca on dates when 
items or services were rendered, Respondents' policy vas simply to attribute 
those items or services to the licensed medical doctor most recently employed 
by them. See Findings 11, 17, and 23. 

5/ Dr. Mayers conceded that the employment of medical doctors had 
very little impact on the day-to-day operations of his clinics. 
He testified that: "When we brought medical physicians on the 
staff very little changed in the way we would take care of the 
patients other than the additions that the medical doctors 
wanted." Tr. 11/5 at 65. Dr. Mayers acknowledged that such 
additional services were very rare. Id. 
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Therefore, the evidence in this case establishes that Respondents' 
medical doctor employees were hired in order to provide Respondents with names 
and Medicare provider numbers to affix to reimbursement claims. These medical 
doctors had minimal actual involvement in Respondents' clinics' activities. 
The services attributed to these doctors by Respondents were by and large 
never provided by the doctors, and Respondents' reimbursement claims for these 
services were mostly false. 

Much of Respondents' case was devoted to either attacking the 
credibility of the Inspector General's witnesses who testified as to the 
purpose for hiring medical doctors and the med1cal doctors' actual activities, 
or to presenting evidence for the purpose of showing that medical doctors were 
actually intimately involved with the rendering of items or services at 
Respondents' clinics. I conclude that these efforts notwithstanding, the 
testimony of the Inspector General's witnesses was generally truthful and 
consistent. By contrast, evidence offered by Respondents was $~nerally not 
credible. 

The Inspector General's witnesses included Drs. Bernal, Russo, and 
Mendez, and several of the clinics' former clerical employees. Respondents 
have suggested that these witnesses were "coached" to give testimony damaging 
to the Respondents' case. I find nothing in the record of this proceeding 
which would support this allegation. Respondents have also suggested that 
.new of tbeae v1tneaaes, particularly Dr. KeDdez, colored their testimony 
1D • aanner favorable to the .IMpactor General .. a eozaaequence of threatening 
-atataents ..de to thea ])1 -the .lnapector GeDe.ral apnts. A,ga1u, there is no 
eVidence of recordtbat supporu this aile,. tlO11. 

t. 
The luapector General's 

witnesses, including Dr. Mendez, forcefully denied that their testimony was 
.-de under threat or duress. I vas especially impressed with Dr. Mendez' 
ere41bUlty. She delivered her tut1llony with &rut c.larity, and I note that 
.the evidence ahe aave 1ncluded revel.ationa about the activities at the 
i.espondents' clinic. which aight be profe••ionally _barrassing to her. Such 
adm1aaions lUke her testiJlony acre credible. 

Respondents have also asserted that several of the Inspector General's 
witnesses, especially the three aedical doctors, vere biased against them. I 
recognize that these doctors asy bear some personal animosity towards 
Respondents. But thi8 animosity is understandable in light of the manner in 
which Respondents misused these doctors' names and licensure for personal 
sain. Given the events that occurred at i.espondents' clinics it would be 
incongruous for these doctors not to feel some ill-will toward Respondents. I 
conclude that these doctors' reactions to their employment by Respondents does 
not detract from their credibility. 

The evidence offered by the Inspector General as to the medical 
doctors' activities was to a large extent buttressed by the testimony given by 
two of Respondents' own witnesses, Herman Colby and Ralph James. Each of 
these witnesses had been patients at Respondents' clinics. They both asserted 
that their treatments had been rendered by chiropractors or by the clinics' 
lay employees. Neither of these witnesses' treatments was rendered or 
supervised by a medical doctor. They only saw or spoke with medical doctors 
if these phYSicians happened to be passing through the treatment rooms. See 
Tr. 11/7, at 105-129. 
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Other evidence offered by Respondents concerning medical doctors' 
activities was simply not credible. They introduced the testimony of several 
witnesses inclucing Dr. Mayers and several employees concerning the extent of 
the medical doctors' invo1vement in the treatment of patients. The gist of 
this testimony was that the medical doctors made "rounds" of the therapy areas 
several times daily during ~htch they observed and supervised clinic 
activities'6 According to Dr. Mayers it was his policy that a medical 
doctor at least "see" each patient each time that patient visited the 
clinics.7 The implausibility of this testimony is obvious. Each of 
Respondents' clinics treated as many as 200 patients per day. Given the level 
of activity at these clinics, the medical doctors could not have given more 
than cursory attention to any of the patients even if they did make "rounds". 
Moreover, the testimony is squarely contradicted by the testimony of 
Respondents' patient-witnesses. 

Dr. Mayers made other assertions which I conclude are not credible. For 
example, Dr. Mayers testified that all of the tests performed at his clinics 
were ordered by medical doctors. Tr. 11/5 at 177, 181. This'statement is 
contrary to the great weight of the evidence, including the testimony of 
Drs. Bernal, Russo and Mendez, that such tests were not ordered by medical 
doctors, but were routinely made of every patient as part of the standardized 
tests and therapies developed by Dr. Mayers.8 It is, furthermore, contra
dicted by Dr. Mayers' admission that the medical doctors' employment had 
minimal effect on the daily operations of the clinics. Tr. 11/5 at 65. 
Dr. Kayers also asserted that the aedical doctors ordered x-rays using 
standard nomenclature for these tests ("Series I, Series II and Series III"). 
Tr. 11/5 at 34-35. According to Dr. Kayers, one of the aedical doctors, Dr. 
Bernal, actually assisted him in deteraining what z-ray views would co.prise 

~./ ThiB testimony included that of Elizabeth Keyerrose, who was an 
employee of Respondents on the dates the hearing was held in 
October-November 1984. Ms. Meyerrose' subsequently offered to 
recant her testimony, and did so at a supplemental hearing held 
on January 29, 1985. Due to the obviously conflicting evidence 
given by this witness, I have elected not to base any of my 
findings or conclusions on Ms. Meyerrose' testimony. However, I 
would note that Ms. Meyerrose' original testimony on Respondents' 
behalf was not credible and even had she not subsequently 
recanted this testimony I would have concluded that it did not 
support Respondents' assertions concerning the medical doctors' 
roles at the clinics. 

7/ 	 Dr. Mayers' explanation of what was meant by medical doctors 
"seeing" patients was "that the medical doctor would come by and 
say a few words to them and observe them, ask them whatever 
questions they wanted to ask or let the patients ask the doctor 
whatever questions they wanted to ask." Tr. 11/5 at 247. The 
record does not establish that doctor-patient communications 
regularly occurred even on this level, but had such meetings 
taken place, they would not have constituted either rendering or 
supervising of performance of items or services. 
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The most significant aggravating circumstance in this case is the fact 
that the 2,702 charged items or services represent only a small portion of a 
pattern of claims for items or services by Respondents that Respondents knew 
were not provided as claimed. Respondents hired medical doctors so that they 
could falsely represent to the Medicare Carrier that their clinics' services 
were being rendered by or incident to the professional services of these 
doctors. Their scheme enabled them to mulct Medicare of hundreds of thousands 
of dollars.4 

Beginning in mid-1982, Respondents determined that they could obtain 
Medicare reimbursement for their clinics' serv~ces to eligible beneficiaries 
if they could satisfy the Part B Carrier that these items or services were 
rendered by or incident to the professional services of licensed medical 
doctors. In order to accomplish this objective, they hired medical doctors 
and began submitting claims for items or services over these doctors' 
signature facsimiles and Medicare provider numbers. From the"outset 
Respondents' intent in employing these medical doctors was to obtain their 
names and provider numbers for claims purposes. Respondents never intended 
that these medical doctors play an active role in rendering or supervising the 
providing of items or services at their clinics. Their mere presence at the 
clinics was all that was ever required. The evidence establishes that none of 
the medical doctors employed by Respondents prior to January 1984, ever had 
aore than tangential involvement in the day-to-day prOVision of items or 
aervices at Respondents' clinics. 

The medical doctors employed by Respondents had in common the fact that 
they were foreign-born phYSicians with little or no knowledge of the 
"chiropractic medicine" provided by Respondents. There is more than 
coincidence in thi8 fact, for Dr. Mayers stated tQ his employees that it would 
be advantageous to obtain foreign-born phYSicians who did not apeak English 
vell, but who could sign docuaenta. Drs. Bernal, Russo, and Mendez all 
under.tood that the purpose of their employment was to perform physical 
examinations of new patients. None of these doctors understood their roles to 
include providing or supervising the therapies and tests rendered by the 
Mayers' clinics. Indeed, Drs. Russo and Mendez were told by Dr. Mayers not to 
involve themselves with or interfere with the clinics' rendering of 
chiropractic services. See Findings 9 and 10. 

The record establishes that rather than receiving individualized 
treatment pursuant to medical doctors' orders, all of the clinics' patients 
received a standardized regimen of tests and therapies devised by Dr. Mayers. 
The medical doctors played no role in either the development or administration 
of these tests and therapies. See Finding 14. The medical doctors' 
activities were essentially limited to performing brief, routine physical 

if 	 This pattern of unlawful conduct has not been charged by the 
Inspector General as violations of sec. l128A, although clearly 
it could have been. It is relevant as an aggravating factor, and 
my decision to impose an assessment, penalty and suspension is in 
part based on this and other aggravating factors which I have 
identified. 
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"Series I" x-rays. Id. These statements are contradicted by the testimony of 
the medical doctors-,-including Dr. Bernal, who stated unequivocally that they 
had never used the "Series" terminology to order x-rays and did not know what 
the "Series" terminology meant. Tr. 10/30 at 165; 10/31 at 40, 139. Dr. 
Mayers' testimony Is also contradicted by evidence showing that the "Series" 
terminology and in particular, the term "Series I" was invented after Dr. 
Bernal had left Respondents' employment. Tr. 11/2 at 26. 

3) There exist no mitigating factors. 

Respondents have argued that I should conclude that there exist 
mitigating factors in this case. They assert that the charged items or 
services constitute only a tiny portion of Respondents' otherwise legitimate 
business activities. They assert that no harm resulted from the false claims 
inasmuch as the items or services were actually "provided," were provided in 
conformity with State laws concerning the provision of chir~practic services, 
and were not harmful to the patients. They assert that to the extent they 
made false claims it was in large measure due to their reliance on misleading 
information provided by Medicare or the Part B Carrier. 

The requirement that mitigating factors be considered in determining an 
appropriate penalty, assessment and suspension is enumerated in 45 C.F.R. sec. 
101.106. Respondents bear the burden of establishing by a preponderance of 
the evidence that substantial aitigatiug factors exist. 45 C.F.R. aec. 
101.1l4(d). The aitigat1n& factors argued by Respondents essentially fall 
into the categories of potentially aitigating factors listed in 45 C.l.R. 
eecs. 101.106(b)(1), (2), (4) and (5). I have conSidered each of them 
carefully, and I conclude that Respondents have failed to establish by a 
preponderance of the evidence that any substantial aitigating factors exist in 
this case. 

Respondents' argument that the charged items or services constitute but 
a small portion of their overall business would not be a mitigating factor, 
even if correct. As noted supra, there were a great .any false claiaa filed 
by Respondents requesting a substantial sum, over an extended period of time. 
Moreover, I am satisfied that a high percentage of claims Respondents filed 
with the Part B Carrier between mid-1982 and early 1984 were not legitimate. 
Indeed, it is the overall pattern of false Medicare claims filed by 
Respondents which comprises a major aggravating factor in this case. 

Respondents' -absence of harm" assertion is irrelevant, and also 
largely untrue. The test for violation of Section l128A of the Act is whether 
items or services were falsely claimed. An item or service can be "provided" 
in conformity with State laws and be beneficial to patients, and can still be 

8/ Dr. Mayers admitted that he knew that Medicare would not 
reimburse for a test read by an unlicensed medical doctor or a 
chiropractor. He admitted billing for such tests under the names 
of licensed medical doctors. Tr. 11/5 at 187. 
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falsely claimed because it is nevertheless not properly reimbursable by 
Medicare. Of course, if an item or service is not "provided" and a claim is 
made for reimbur8e~ent, that claim is also a false claim. The Act does not 
distinguish between the former type of false claim and the latter. Therefore, 
Respondents' argument fails. It should also be noted that I have found that 
many of the items or services at issue were in fact never provided by 
Respondents. 

Respondents' assertion that they were misled into believing that their 
billing practices were proper has been previously dealt with in this 
decision. I have found this assertion to be without merit. The record 
establishes that Respondents had in their possession materials which 
explicitly stated Medicare reimbursement requirements. There exists no 
evidence that Respondents were misled into believing that their claims were 
proper. To the contrary, Respondents chose to disregard an explicit warning 
from the Part B Carrier to cease engaging in improper billing pra~t1ces. See 
Finding 30(&). 

4) The assessment, penalty and suspension are supported by the 
record of this proceeding. 

The Inspector General has requested that I order a combined assessment 
and penalty against Respondents in the amount of $2,900,000. The Inspector 
General has also requested that 1 order that Respondents be suspended from the 
Medicare and Medicaid proar..s for 25 years. 1 conclude that, based on 
applicable law and the evidence of record, Respondentsahall be ..se.sed 
*291,100, the !U%1Jaua a.se....nt peraitted by law. i.espoudent••hall be 
penalized $1,500,000. Tbey are each ordered .uspended frOli partic1patioD. 1u 
the Medicare and Medicaid prograss for 25 years. 

The purpose of the statutory assessment provision contained 1n42 
U.S.C. 1320a-7a is e.tablished both by the language of the statute and 
regulations and by Comments to the regulations. laeentially, the assessaent 
provisions are intended to enable the United States to recover the damages 
reSUlting from false claims, including the reimbursement actually paid and the 
costs of investigating and prosecuting the unlawful conduct. The statute 
provides at 42 U.S.C. sec. 1320a-7a(a), that the assessment is "in lieu of 
damages sustained by the United States ••• because of such (false) claims." The 
Comments reiterate that the assessment provision enables the United States to 
recoup damage. without having to assume the difficult burden of establishing 
actual damages. 48 Fed. Reg. 38831 (Aug. 26, 1983). 

The penalty provision is intended to serve as a deterrent to future 
unlawful conduct by a particular respondent or by other participants in the 
Medicare or Medicaid programs. In its report on the bill which was eventually 
passed and codified as 42 U.S.C. sec. l320a-7a, the House Ways and Means 
Committee noted that criminal penalties had not effectively deterred 
fraudulent practices under the Medicare and Medicaid programs. It found that 
"civil money penalty proceedings are necessary for the effective prevention of 
abuses in the medicare and medicaid programs •••• " H.R. Rep. No. 97-158, 97th 
Cong., 1st Sess. Vol. 111,327,329. 
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45 C.F.R sec. 101.107 requires the same criteria used in determining 
the assessment and penalty be considered in determining the length of any 
suspension imposed. The Comments to the regulations provide that the factors 
used in establishing the assessment and penalty, including the presence of 
aggravating and mitigating factors, a?ply to the question of suspension. As 
with the penalty, the purpose of the suspension is to deter would-be 
violators. 48 Fed. Reg. 38832 (Aug. 26, 1983). 

Ihis is a case in which there exist many aggravating factors. The 
charged items or services are the product of a scheme by Respondents to 
unlawfully obtain Medicare reimbursement. They represented only the tip of 
the iceberg; many of the claims for items or services filed by Respondents 
between mid-1982 and early 1984, were false. Moreover, Respondents, by their 
efforts to deceive the Inspector General's investigators have demonstrated not 
only a high degree of culpability, but contempt for the law and those who 
would enforce it. 

The evidence in this case establishes that there exists a need to 
assure that others who might be encouraged by Respondents' success in 
extracting monies from the Part B Carrier be forcefully warned against such 
activities. The record demonstrates just how vulnerable the Carrier is to 
unscrupulous or larcenous providers. As was attested to by Ms. Morgan-Lucidi, 
the Carrier'S representative, the Carrier is responsible for processing and 
payina a huge volume of c1aias. It is not practicable to audit every claill as 
it 1. filed; rather, the Carrier auat depend OIl apot check. &IldrandOil C1II!1~a 
to pollee it. clet... Above all. :it depeDd.a OIl 'thejood faith .mlboaUt.y~ 
provider. of ernee.who auba1t c.la1a••9 1.'be 'Canier.. -and haoa t'-:" 
Medicare program, i. easy prey for per.on. who ... fraud ad ehl"8Dd,to 
unlawfully extort funds froa the Medicare program. Cousequentl,.,. uroa.g 
deterrent i. required •. 

A. 1I&xiaua ....a..ut 1a eul1y justified, both by the ~ •• 
.ub.tantial aggravating factors and by the obvious substantial expense to the 
Go'Yeruaent of 1llveatigat1q and prosecuting thi. caH.Bur1D&elDDe ~recl 
approximately ten days in two locations (Tampa and Fort Myers, J1Dri4a)~~ed' 
far from the Inspector General'. offices in Washington, D.C. HeariAg coats 
included the costs of transporting and lodging government persollDel and 
witnesses, and the costs of providing a transcript exceeding 2,000 pagee. 
Costs also included the salaries of the many Federal employees who ¥eTe 

involved with the case for the time required for ita completion. 

9/ 	 The need for provider honesty is made even more acute by the 
Carrier's use of electronic data processing equipment and 
computers to transmit and process reimbursement claims. Under 
these circumstances the Carrier functions almost like an 
electronic bank teller, and it ia utterly dependent OIl providers 
to honestly represent their services. When a provider of 
services files a reimbursement claim with the Carrier via a 
computer terminal, the claim is not normally reviewed by any 
individual. Rather, it is automatically processed and the 
provider is reimbursed based on the representations he has made. 
Tr. 10/30 at 8-9. 
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Given the presence of the many aggravating factors, the absence of 
mitigating factors, and the guidelines set forth in 45 C.F.R. sec. 101.106, a 
penalty approaching the maximum allowed by law ($5,404,000) is arguably in 
order. However, 1 have determined that a penalty of 51,500,000 is 
appropriate, because a penalty in that amount, when coupled with the 
assessment, is sufficient to strongly deter both Respondents and other 
would-be wrongdoers from co~tting the kinds of unlawful practices that the 
Respondents engaged in. The aggregate penalty and assessment, 51,791,100, is 
a very large sum. Adding additional penalties to this amount would not 
necessarily cause these Respondents or other persons to think any harder about 
the consequences of their actions than would the amounts imposed.10 The 
penalty, assessment and suspension imposed in this case should send a message 
to all persons who participate in the Medicare and Medicaid programs not to 
engage in the conduct engaged in by Respondents. 

I have considered evidence concerning Respondents' financial condition 
in-determining the amount of the assessment and penalty. As noted supra, the 
statute, as well as 45 C.F.R. sec. 101.106(b)(4), require that-r'consider 
Respondents' financial condition as an aspect of determining the assessment 
and penalty. 45 C.F.R. sec. 101.106(b)(4) further provides that it should be 
a mitigating circumstance if "imposition of the penalty or assessment without 
reduction will jeopardize the ability of the respondent to continue as a 
health care provider." The burden of proof of financial hardship, as with 
other aitigatiug factors, is on Respondents. See 45 C.F.R. sec. 101.114(d) • 

....poDdenu did 1o.troduce .-vIdence, ~'D the fora of financ1al aUteaenta 
-...a -the 1S6U,. 0.1 of uepondat'htrlc1a Mayera, Irh1cll ..s 1Dtended to abow 
&t I.eapondmrta wen un"". to pay. aubata'Dt.1al assesaaeut and penalty.
Barln& renewed this evidence carefully, I conclude that it ia of little 
.:pro1a&Uve YAlue. !'he evideuce eonaiat& largely of financial statements which 
wen De1the-r certified .. IIe1a& aecurate nor coaplete. Moreover, t.he record 
~ tbat un tbe eve of the coenence.ent of t.h1a proceeding, in an apparent 
effort t.o shield their a.Bet.. frail attack by crediton, leapoudenta attempted 
~ traaafer .any of their poaaesaions to third partie. or place them into a 
ttuat. aeapondenta haw a1IIply failed to draw an accurate picture of their 
preaeut: financial atatus. Certainly, they have not established that their 
£inancial condition constitutes a beais for reducing the penalty and 
••se....nt beyond that which I bave determined to be appropriate. 

10/ 	 At oral argument, the Inspector General stated that the proposed 
penalty and assessment was calculated based on internal 
guidelines which directed an aggregate penalty and assessment of 
$20 for each dollar falsely claimed. Thus, the Inspector 
General's proposed penalty and assessment of $2,900,000 is 
approximately the product of $145,550 x 20. These guidelines are 
not regulatory guidelines and are not binding on me. By imposing 
a penalty of $1,500,000 in this case I am not suggesting that 
penalties based on the Inspector General'. formula are 
inappropriate in every case; rather I am concluding that the 
penalty I have elected to impose is an effective deterrent. 

http:imposed.10
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The regulatory language concerning the effect of the penalty and 
assessment on the ability of a respondent to continue as a health care 
provider must be construed in the context of the suspension that is imposed. 
In cases such as this one, where a lengthy suspension is ordered, Respondents' 
financial capacity to continue as a provider of services is of little or no 
consequence. 

In this case, a 25 year suspension is appropriate. I have found that 
Respondents have engaged in blatantly unlawful conduct. Their activities 
constitute systematic looting of the Medicare trust fund. It must be made 
clear to these Respondents as well as to other health care providers that 
persons who engage in such activities will forfeit the privilege of 
participating in the Medicare and Medicaid programs. 

Respondents have made three arguments against imposition of a lengthy 
suspension. First, they assert the same allegedly mitigatin~,factors which 
have been considered and rejected elsewhere in this decision. Second, they 
argue that the regulations sections which establish suspension criteria give 
the Secretary "unbridled discretion" to impose suspensions in contrast to 
other regulations which ennumerate specific suspension criteria for persons 
found to violate provisions of the Medicare law other than section l128A. 
From this assumption, they seem to argue that the criteria contained in 45 
C.F.R. Becs. 101.106 and 101.107 are either too vague, or should in any case 
not permit lengthier suspenaiona than those provided pursuant to other 
statutes and regulations. '1'h1s argument is without aerit. The regulatory 
criteria promulgated in 45 C.F.R. seC8. 101.106 and 101.107 do not provide 
8pecific suspensions for 8pecific acts, but they do 8et forth adequate 
guidelines. The regulatory language comports with statutory language which 
does not establish specific suspensions. Congress clearly intended that the 
length of any suspension be governed by the presence of mitigating and 
aggravating factors. It al80 conferred on the Secretary the authority to 
impose suspensions commensurate with the need to deter future unlawful conduct. 

Finally, Respondents note that in the one other CAse decided to date 
pursuant to section l128A, In the Matter of Harold Chapman and Autumn Manor, 
Inc., GAB Docket C-5, March 8, 1985, no suspension was imposed. While this 
may be true, the Chapman decision does not derogate from my duty to decide 
this case based on the evidence and the appropriate statutory and regulatory 
criteria. In this case, the evidence demands that a lengthy suspension be 
imposed·ll 

5) Respondents received a fair hearing. 

Respondents have charged that they were not afforded due process in the 
conduct of the hearing of this case. Their assertions are that: (1) I 
improperly excluded evidence from the record, or unfairly restricted 

11/ One fact which distinguishes Chapman from this case is that 
Respondent in Chapman voluntarily divested himself of ownership 
or operation of the nursing homes from which false claims 
emanated. Divestiture was a condition of sentencing in a 
criminal case which was based on essentially the same facts as 
the false claims administrative proceeding. 
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Respondents from attacking evidence offered by the Inspector General; and (2) 
that I exceeded the ambit of my authority as trier of fact by extensively 
questioning certain witnesses. These allegations are baseless. Both sides 
were afforded substantial leeway, both with respect to offering evidence and 
attacking the probative value of evidence offered by their opponents. I 
frequently allowed the parties to introduce testimony and documents despite my 
stated reservations concerning the relevance of these items. Respondents were 
afforded greater freedom to present their case than they would have had had 
the proceeding been conducted pursuant to the Federal Rules of Evidence. Any 
questioning of witnesses by me was intended to clarify the record and was 
conducted pursuant to the authority granted the administrative law judge by 45 
C.F.R. sec l15(b)(8). 

ORDER 

Based on the evidence of record and the appropriate law and 
regulations, I order that an assessment of $291,100 and a penalty of 
$1,500,000 be imposed. The Respondents are hereby ordered to pay this 
amount. Each of the Respondents is liable for the entire amount or such part 
of it as is directed by the Inspector General; except that the Inspector 
General may not collect more than $1,791,100. 

It is further ordered that each of the Respondents be suspended from 
participating in the Medicare and Medicaid programs for a period of 25 years. 

/s/ 

Steven T. Kessel 
Administrative Law Judge 
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