DEPARTHENTAL GRANT APPLALS BOARD
Departnent of Health snd YHupman Serviceas

SUBJECT: Florida Faruworkers Couuncil, Inc. DATEt October 7, 1981
Docket Ho. G0-127
Decision NHo. 202

RULING ON REQUEST FOR RECONSIDERATION OF DJARD DECISIOR

The United States Department of lealth snd Human Services, Reglon 1V
(Agency) has subnitted a request dated Aupgust 19, 1981, asking the
Eoard to review the Agency's excepticns to one portion of Board
Decision No. 202, issued lugust 1, 1961.

Altheugh the Board'e forwer regulations at 45 CFR Part 16 did net
explizitly provide that the Board might rehear its own deterninations,
the Board Chair ruled that the Board nonetheless had inherent,
discretionary authority to recouslder its decisiong in exceptional
circumstances, congidering factors such as the nature of the zlleged
error or onlssion prompting the reconsideration reauest, the length
of time which had passed sivnce the oripinal decision was issued, and
any harm that might be caused by relisunce on that decision. Ruling

of September 11, 1980, Florida Department ¢f Health and kehabilitative
Services, DCGAR Docket Fos. 79~68~FL~HC and B80~88-FlL~HC. The Board's
new regulations explicitly provide that the Board has discrstion to
reconsider a decision where a party proxzptly alleges & clesr error

of fact or law. See, Sectjon 16 - }3, 46 Fed, Reg. 43820 (lugust

31, 19861).

We have deternined not to grant the Agency's request here. The
dzency's request challenges the Poard's finding in that portion of its
July 31, 128} decision which reversed the Ageuncy's determination that
$22,325 in salaries and fringe benefits are direct costs. The Agency
presents three arguments in support of its challenge: (1) that the
Memorandum of Hegotiation (Tab 20 of the administrative file, p. 3}
reflects that ihese costs were excluded from the indirect cost ponlj
(2) that the Negotiation Apreement (Tab 1 of the administrative file)
upon which I'FC reliea for support of its position was never signed or
accepted by FFC and is, therefore, invalid and meaningless; and,

€3) that there was an error in identifying the salaries of the three
exployees in the Addendum to the Hegotiation sgreement. The Agency
reiterates the position it has previously taken before the Roard on
this fssue, l.e., that FFC has presented no valid documentation
indicating the indirect nature of these costs, has shown no evidence
of a labor distribution systen, and har shovn no benefit to other
grents {ron the services of these individuals, and that, therefore,
the Board should reverce its findinpgs that these costs were Iindirect,
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The Agency's arguwwents center on two documents subumitted by the Agzency
in fte Septemder 15, 198C response to the Florida Farmworkers Council's
(FFC) appeal. One, the Negotiation Agreement, is o formal document

to the bepartment of Health and Humsn Services (DRHS) as determined

by the Director, Divislon of Cost Allocation (DCA). See, Teb 1 of

the adninistrative {ile; Tranecript, January 14, 1981, p. 16. The
other document, & Negotiation MHemorandum, appears to be an informal,
internal memorandum written for the Agency's flle. It is unclear,

even after the Agency's Poat-Decision filing, what the exact nature

of the kegotiation Memorandum is. In any event, both documents reflect
the results of the July 15, 1980 indirect cost rate negotiation session
between. the Agoency and FFC and were signed by the Director, DCA.

The record in this care consists of nurerous briefings, conference
calls, end ultimately the transcript of a full evideutiary hearing.
The Agency's Post-Decision filing represents the first allegation by
the Agency that the figures contained within the Negotiation Agreement
are incorrect or contradicted by another Agency document. In fact,
the birector, PCA testified at the hearing that the pertinent data in
the Hegotiation Agreement was correct. See, Transcript, January 1é,
1981, p. 228. Ip addition, FFC's counsel cited the Addendum to the
Hagotlation Agreement ag evidence 1in support of its position, without
prompting a contrary responsge by the Agency. See, FFC's Fost-Heering
Brief, p. 2.

As previously indiceted, the Board may find in exceptional circuas~
etances that reconsideration is justified, for example, where a Eoard
decision contains & clear error of law or where there is newly
discovered materizl evidence. Reconsideration s not justified here,
however, where the Agency's allegation relates to a factual issue
which the Agency has extensively briefed and where the Agency's
post—declsion argument on that issue is essentially the same argument
presented by the Agency throughout the appeal.

Even if the Board were to grant the Agency's request for reconsidera—
tion, the Board's decision on thig issuc would remain the same. The
Director, DCA i8 responsible for the negotiation and approval of
indirect cost rates. See, Transcript, January 14, 1981, pp. 9, 15.
The Director, DCA in the Megotiation Ajpreement identified the
adninistrative people and the percentages of their time determined to
be appropriately chargeable as indirect zosts. S$ce, Traanscript,
Jenvary 14, 1981, p. 228. ¥ .sed on presentations in briefs and at
the hearing, the Board detevmined that the Agency had presented ng
persuasive evidence that tb~ DCA Director's determination was in ervor.
The Agency has failed once again to provide any substantial evidence
ghowing how or why the Director, DCA, deternination is incorrect.

The uere citation to an apparently informal, internal memorandun,
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gigned by the same Director, DCA, with nov supporting explanation of
what the document is, how it was constructed, and what the meaning is
of its reference to the legotiation Agreement as reflecting a
unilatersl rate determined to be acceptable to DS, does not
constitute evidence sufficient to outweigh the Negotiation Agreement
itself and oral testimony of the Director, DCA, Likewise, mere
assertions that the Negotiation Agreement 18 invalid or in error does
not explain how the determination by the Director, DCA in the Hegotia~-
tion Agreement and testified to at the hearing is incorrect or
inaccurate.

The Agerncy's request for reconsideration isgs denied.

/s/ Cecilia Sparks Ford
/s/ Donald F. Garrett

/s/ Norval D. (John) Settle, Panel Chair



