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DECISION 

The Hissouri Department of Social Services (t-fissouri, State) requested 
reconsideration of a disallowance by the Health Care Financing 
Administration (HCFA, Agency) of $204,095 in amounts claimed for 
Federal financial participation (FFP) in the cost of services to persons 
alleged by the State to be eligible, pursuant to a court order, for 
~';edicaici under Title XIX of the Social Security Act. The request for 
reconsideration covers claims submitted in reports for the quarters 
ended l-iarch 31, June 30, and September 30, 1978. 

Issues 

:Ussouri initially denied l1edicaid benefits to certain Supplemental 
Security IncoIJe (SSI) recipients. After litigating the issue of Iledicaid 
eligibility in federal court, the State was ordered to pay for medical 
services provided to the SSI recipients retroactive to the date of 
the July 1975 district court decision, even if that Beant making Hedicaid 
paYLlents directly to the recipientso 

The 	 principal issues are whether HCFA may deny FFP: 

1) 	 In payments for services during the period between the original 
district court decision in July 1975 and the October 1, 1977 
effective date of a State Plan anendment to iraplenent that 
decision; 

2) 	 In payments made directly to recipients; and 

3) 	 In pa)~ents for services rendered by providers which did not 
have provider agreements with the State at the time* 

The State concedes that it must document that it made individual 
determinations of eligibility and that the payments were for services 
authorized under 11edicaid. 
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The Board here decides that FFP is available in payments for services 
be~innin3 July 1975 provided individual determinations of eligibility 
were made and the payments tvere only for care and services authorized 
under :-te.:iicaid. Payt;1ents made directly tv recipients are covered but 
not payments to non-participating providerso 

TI1e decision is based on 15 doc~ents listed in an appendix to this 
decision. 

Background 

This case has its ori~in in court proceedings interpreting federal 
legislation intended to ease the potential burden on the states caused 
by the enact~ent of the SSI program. SSI is a fecierally administered 
prograo for the aged, blind, and disabled under Title A~I of the 
Social Security Act. 

Subsequent to the COmJ,lenceoent of SS1 on January 1, 1974, states 
wishing to qualify for FFP under the ~redicaid program were required 
to include in their state hedicaid y:>lan, as categorically needy, 
recipients of SSI benefits. 1/ This potentially increased the number 
of r:eJicaid eligibles since the S:-:1 progran used broader eligibility 
requireuents than some state plan programs SSI replaced. Recognizing 
that the states would bear a part of any increased cost, Congress 
provided in section 1902(f) of the Social Security Act (42 U.S.C. 
1396a(f»: 

[:1]0 State ••• shall be required to provide :aedical assistance 
to any aged, blind, or disabled individual (t.,rithin the ~eaning 
of Title }'~I) •••unless such State tvould be (or would have been) 
required to provide medical assistance to suct individual •••had 
its plan for medical assistance approved under this title and 
in effect on January 1, 1972, been in effect in such month ... 

1/ 	 Prior to 1974, states qualified for FFP under the t1edicaid program 
as long as a state made eligible as categorically needy those 
persons meeting the standards for the Old Age Assistance (O_\A), 
Aid to Families with Dependent Children (AFDC), Aid to the Rlind 
(AB), Aid to the Pernanently and Totally Disabled (APTD), and 
Aid to the Aged, Blind, or Disabled (Al3D) pr03raos. FFP was also 
available if a state nade eligible as lI~edically needy" persons 
t,Tho net the physical standards for those prograns and had insufficient 
incone and resources to pay specified I!l.edical expenses although 
financially too llell off to qualify as categorically needy. 
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Under Hissouri law as of January 1, 1972, any person receiving State 
General Relief (GI~) benefits also 'vas given Sta te-fundeu medical 
assistance as part of those benefits. §20S.151, Revised Statutes of 
nssouri (R .. S. do.). In 1973 the State alaended this provision to require 
that a person eligible for GR benefits had to first apply for SSt 
benefits. If the person "ere found eligible for 8SI, he or she could 
not receive GR benefits. §§203.015, 20u.030, R.S. ~.o .. 

!:rs. Hariece Lewis applied to the State for medical assistance in 
February 1974. She was at that time receiving S3I benefits based 
011 a disability. 'l'he State deteroined that Hrs. Lewis did not :aeet 
the standards for liedicaid eliGibility under OAA, All, or APTD as in 
effect on January 1, 1972, and denied her application .. 

The State cietermined icfrs .. Lewis did meet the standard for General 
Relief benefits, but pursuant to the 1973 State law she was also denied 
GR ~edical assistance because as a recipient of sst she was ineligible 
for GR benefits. RR, pp. 71-72. 

?·~rs. Lewis then brought suit in federal district court on behalf of 
herself and all S8I recipients similarly situated. The plaintiffs 
prevailed, II and, pursuant to the district court's orders, in 

~I 	 In its July 9, 1975 decision, the district court held that on 
January 1, 1972 Hissouri's "approved medical assistance plan" 
required it to provide ~edical assistance to all recipients of 
OAA, AFDC, AB, APTD, and General Relief. On July 22, 1975, 
the court ordered the State to pay the illedical assistance clams 
of persons who were found to ~eet the standards of eligibility 
for SSI and who also met the standards of the General Relief 
progra~ under llissouri law. RR, pp. 63-69, 74. 

The State appealed, but in April 1976 the court of appeals affircled .. 
The State petitioned the Suprewe Court for a ,,'Tit of certiorari but 
tbe Court did not take the case. 

At the invitation of the Suprene Court, the Jepartoent of Justice had 
fileJ a r,lemoranciuTIl as amicus curiae. 'Lhe Departwent had taken the 
position that the lower courts wE:re in error but had opposed certiorari 
on the ;;round that the situation was unique to ~lissouri. Earli-=r, 
:'!issouri had ur;;ed the (then) Department of Heal th, Education, 
and t,·Jelfare (REIn to participate as amicus curiae in the court 
of appeals, but HEVI chose not to do so. 

The case is cited as Lewis v. Shulimson, 400 F. Supp. 007 (E.D. Eoo 
1975), affirmed 534 F. 2d 794 (8th Cir. 1976), cert. denied sub 
~ Gourley v. Lewis, 430 u.s. 940 (1977). --­
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June 1977 }1issouri began to accept the SSI deternination of disability in 
lieu of the APTD definition to establish Aedicaili eligibility. However t 
the State was found to have othenvise implemented the district court's 
orders contrary to that court's intent and on November 30, 1977, the 
district court found the Director of the Hissouri Division of Fanily 
Services to be in contempt for not providing medical assistance coverage 
retroactive to July 1975. l/ The court ordered the Director to: 

(b) 	I~~ediately review the records ••• and immediately redetermine 
the eligibility of each and every such (plaintiff's] class 
nenber not now receiving Hedical Assistance. All class 
members shall i!llIDediately be granted Hedical Assistance 
coverage ••• 

(d) 	 •••'I'lith respect to paid medical bills ••• the defendant shall 
iJli-:lediately provide a direct cash reimbursement to the claimant 
for the anounts paid to the vendors by the clainant .. 

Request for Reconsideration, Exhibit F, ppo 1, 4. 5 .. 

On December 21, 1977 Hissouri proposed an amendment to its State plan 
removing the APTD definition of disability because the SSI disability 
detenlination was being used. RR, pp. 38-40. 4/ The amendment was 
approved January 23, 1973, but was effective October 1, 1977, ?ursuant 
to 45 CFR 205.5(b) (1977) and the State's request. 

21 	 A~ong other actions, the State had made coverage under the court 
order depend on the return of a notification forn by nedical 
assistance claimants. For bills which claimants had already paid, 
they were required to seek reimbursement from the provider, on 
the condition that i t ~vas a participant in the ~lissouri Vendor 
Program. Request for Reconsideration, Exhibit C. 

4/ 	The definition removed read: 

Permanent and total disability is established by medical 
examination. "Permanent and total disability neans that the 
individual has some physical or mental impairment, disease, 
or loss from which recovery or substantial improvement cannot 
be expected, and which substantially precludes him froLl engaging 
in any occupation within his com.petence, such as holding a job." 
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In a ne::lorandum to its etnployees dated January 13, 1973, the State 
noted its understanding that the court: 

has ordered us to reiffiburse the claimant directly for paid bills 

and to pay the vendor (~hether a participating vendor 'or not) for 

services whether or not they are covered by Title XIX. 


The State also observed that federal regulations prohibited payment 

to non-participating vendors or for non-covered services. Althougll 

the State noted it was appealing that part of the contempt order, 

i t ur;~ed its employees to "Llake every effort to comply" ~.,rith the order. 

Exhibit D, p. 3, f-equest for Reconsideration. The record does not reflect 

the outcome of the appeal. 


Discussion 

:letroactivity 

Missouri argues that the i~dicaid eligibility of these SSI recipients 
should be retroactive to July 1975, in keeping with the court orJer 
a~d 45 CFR §205.10(b)(3) (hereinafter referred to as §205). 51 HCFA 
contends that §205 does not requjre FFP for payments to those recipients 
prior to October 1, 1977, the effective date of the State Plan araendrJent, 
because the decision of the court was 'erroneous." Harch 17, 1%1 Suppler.:tel 
Response, p.2. HCFA claims its position is consistent with this 1973 
opinion by the ~-:HS Office of the General Counsel (in pertinent part): 

[Ilt is to be noted' that the provision [§2051 deals only \viti1 
situations Hhere the State has the option all along, under Federal 
policy, of including the groups or the assistance in its plan; 
it does not extend to paynents that could not be included in the 
plan because they are not '''i thin the scope of the Federal program. 

There is no dispute here that the State could have included SSI recipients 
in its Nedicaid plan as of July 1975, insofar as Federal policy was concerne 
Contrary to HCFA's contention, under the 1973 General Counsel opinion 
and §205, the State is entitled to FFP for pa~nents retroactive to July 
1975 because such pa~Jents are within the scope of the programo 

He do not overlook that the State r-:edicaid Plan did not authorize such 
payments prior to October 1, 1977, the effective date of the plan 

II 45 CFR §205.10(b)(3) makes FFP available for: 

Payments of assistance within the scope of Federally aided 
public assistance progr~~s mace in accordance with a court 
order. 
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amendment ir.lplcmenting the court order. Uo~,Tever, under 45 CFR § 205.5(b), 
FFP "lay oe available sooner tilan the effective date of a plan a~endment 
if other regulations so ?rovide. §../ i-ie find that 45 CPR § 205.10(b)(3) 
does provide that if a court order directs that paynents be made as of 
an earlier date, FFP is available for payments so made. 

~Je reach this result even though neither HCFA nor Hissouri agree with 
the oasis for the court's decision. Indeed, here notwithstanding 
the opinion of the parties on the correctness of the district court·s 
decision, the Supreme Court refused to revietl the affirmance by the 
court of appeals. In any event, the test is not ",hether the court 
is right or tvrong, but ~'lhether it ordered the paYt:1ents and the pay;;:.ents 
are otherwise within the scope of the prograt:1. That test is ~Jet here insofa 
as eligibility to July 1975 is concerned. In :Tew York Depart:nent of Social 
Services, Decision rIo. 181, ~lay 29, 1931, the Board applied 5205 to a 
court order directing the State to continue :'~edicaid paynents to a nursing 
home Hhose lJrovidcr agreement had been terr.llinated, pending a hearing request 
by patients on the issue of their transfer to other facilities. Hot:ing 
that the Suprerae Court subsequently decided that a patient did not have 
a due process right to such a hearing, the TIoard held that §2C5 applied 
nonetheless to the court order issued prior to the Supreme Court decision. 

Pa~rnents Nade Directly to Recil)ients 

The Sta te ini tially sought to rei:nburse individuals t.;ho had already 
paid bills for care and services by seeking out the providers, 
but in the c.onptempt proceeding the court ordered that the State 
pay recipients directly in retroactive situations. iICfA contends 
that FFP is not available because payments to individuals are not 
authorized by either the State ~~edicaid plan or federal statutory 
and regulatory provisions. 

lJissouri coes not dispute that under its State l1edicaid plan it nay 
not reiI..1Durse ~ledicaid recipients directly. This state plan requirement 
derives fro,t 42 USC ~1396d(a) and 42 CFR §449.31 and ~449.32. ij 

~I 45 CFR i205.5(b): 

Except ~here otherwise provided, Federal financial participation 
is available in the addi tional e:~penditures resulting fron an 
anended provision of the State plan as of the first day of the 
calendar quarter in which an approvable amendment is submitted 
or the date on which the anended pcovision becoues effective 
in the State, whichever is later. 

II TIlese and other CFR citations are to the 1977 edition of the Code 
of Federal Eegulations. The parties in briefing sometimes cited lat:er 
editions with different codifications. 
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However, the court ordered the State to pay individuals directly 
in lieu of having those individuals be reimbursed by providers. 
Applying the analysis that was applied to retroactive paygents 
above, we find that such court ordered payments are not outside 
the scope of the Hedicaid program simply because the court bypassed 
what would have been a time consuming and burdensqme procedure for 
recipients~ . 

The Agency itself recognized this principle of flexibility in a 
regulatory amendment adopted September 29, 1978 (43 Fed. Reg. 45253) 
permitting states to make paYr.lents "in accordance with a reassignment 
by a court order." 42 CFR § 447.10(e). Under §205, even prior to 
September 29, 1978, FFP would be available if a court reassigned a 
provider's clain to a recipient. Constructively, that is what occurred 
in Lewis and we find that FFP is available for such payments. ~I 

Payments to Providers Without Valid Agreements 

The State also relies on §205 and the court order to justify payments 
to providers which did not have valid provider agreements with the 
State for the retroactive period. HCFA argues that such payments 
are prohibited by 42 U.S.C. §1396a(27) and 42 CFR §450.21. 21 

The State's reliance on the court order is misplaced. The court 
did not specifically direct Missouri to pay providers without 
provider agreements. The State might have inferred such a 
direction from the tenor of the contempt order, but that is not 
enough to bind the Agency to pay FFP under §205. 

The court dealt with the Medicaid eligibility of SSI recipients, not 
the qualifications of the provider. Noreover, the court did not even 
constructively validate or set up a provider agreement. These circumstances 
distinguish this case from Ohio Department of Public h'elfare, Decision 
No. 173. April 30. 1981. where the Board held that FFP was available for 

8/ 	This conclusion is strengthened by Agency remarks in the September 30, 
1968 Handbook Transmittal No. 47 that an identically worded regulatory 
predecessor to §205 makes FFP available: 

where a court orders payments that would not otherwise 
be made under the State plan, but which are within the 
scope of the Federal statute ••• 

State Response January 15, 1981, Exhibit A. 

~/ 	HCFA actually cited 42 CFR §431.107(b) (1978), an identical provisiono 
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court ordered payments during an appeal by a provider fron. the nonrenet.,al 
or terlaination of its provider agreement. Discussing the application 
of §205. the l;oard concluded: 

"[U]ithin the scope" was intended to and does set limits •.• [blut 
these lir;dts are drawn fron regula tory requirecrents v,Thich are 
not the subject of the court's order (as opposed to those '''hich 
nay be affected) ••• 

See also iJetl1 Yorl< Departr:lent of Social Services, Decision No 0 181, 
~ay 29, 1981, and 45 Fed. Reg. 24870 (April 11, 1980). 

In Ohio and :{ew York tl1e board found that the courts addressed the 
subject of the need for a provider agreement by constructively extending 
the prior agreement. Here the court did not deal with the provider 
agreenent and payments to nonparticipating providers would not be 
wi thin the scope of the ~ledicaid program as required by §205. 10/ 

Individual Determinations of Eligibility 

Although hCFA relies on other factors as a basis for its disallowance, 
the notification of disallowance discusses chiefly the alleged failure 
of the State to make individual determinations of eligibility. During 
the February 24, 1931 telephone conference. the State conceded that 
it had the Durden of proving eli;ibility. I~CFA agreed, subject to further 
clearance, that the State could meet this burden by showing that a person 
nane appeared on the SSI list of eligibles for the period in questiono 
Confiroation of Telephone Conference dated February 25, 1981. In a 
~'1arC:1 17. 19(;1 Suppleruental Response, rtCFA did not com'aent on the specific 
means of proof suggested at the telephone conference, but insisted that 
the A;;ency I.:lUst be able to ascertain that the State paid claims for 
"only those individuals who t,ere eligible except for the disability 
deternination." Page 5. iICFA would do this by a sample of individual 
files drawn from lists submitted by I1issouri of all claimants. 

10/ 	The State points out that HCFA's notification of disallowance 
,,,as based solely on the State's alleged failure to nake individual 
deterninations of eligibility and argues that tr.e disallowance 
cannot be sustained on any other basis. The other issues raised by 
~CFA in this appeal were referred to in the notification and tlissouri 
has had ample opportunity to brief them during the appeal. Un1er 
such circumstances, we believ~ that these issues are properly before 
the Board .. 
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Payments for Care and Services :rot Covered 

Th~ notification of disallowance also listed a finding that the State 
made payr:;.ents without the use of "edit screens" to ensure that the 
paYlillmts were only for care and services authorized under ~ledicaid. 
7he State at first contended that it ~..,as entitled to FFP without having 
to prove tha': payr.lents were only for covered services (citing §205 
and the court order), but in the February 24 telephone conference 
the State abandoned this argument. i~ccordingly, we do not reach this 
issue. '\';e note, however, that the court order did not specifically 
require the State to use Idedicaid funds to pay for services not covered 
under Eedicaid. 

Ladles 

The State argues in its Request for Reconsideration that HCFA "is 
barred hy the equitable principle of laches" fro:n r:1aking this 
disallowance because the Agency declined to participate in Lewis and 
failed "to actively object" to the court orders although it agreed 
,lith iiissouri's position in the case. On ECFA's part, the Harch 1930 
response points to ~dssouri's failure to seek joinder of the Agency 
as a party (pp. &-9). 

";e find that laches does not apply. Nissouri does not cite any cases 
in support of its contention, and case law requires a conclusion to 
the contrary. A relevant discussion is contained in Concerned About 
Trident v. Schlesinber, 400 F. Supp. 454 at 473-479 (D.D.C. 1975). 
~~otin;~ that "tIte doctrine of laches ••• is essentially concerned with 
a delay by the plaintiff which induces a change in the defendant's 
position," the court recounted: 

[TJhere are two essential elements of t;"e doctrine of 
laches: lack of diligence by the plaintiff and injurious 
reliance thereon by the defendants. Lathan v. Volpe, 455 
F. 2d 1111, 1122 (9th eire 1972). The crucial issue of 
the first element, unreasonable delay, is knowledge, i.e., 
did the plaintiff knowingly sleep on his rights. Ritter Vo 

Rohm & llaas Co., 271 F. Supp. 313, 347 (S.D.~·r.Y. 1967). 
As to the second element, injurious reliance by the 
defendant, there are two kinds of prejudice which would 
support a derense 'or laches: ,.,here the plaintiff's delay 
has resulted in a loss of evidence or unavailability of 
Hitnesses that would support defendant's position; and 
where the defendant has changed his position in a f.lanner 
,.hich would not have occurred if the plaintiff had not 
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delayed. Tobacco \'iorkers Int. U. Local 317 v. Lorillard 
Corp., 443 F. 2d 949, 953 (4th Cir. 1971). See Pm"ell v. 
Zuckert, [366 F. 2d 634 (D.C. Cir. 1966)] su~••• at 638. 

The State contends in its January 15, 1981 submission that if it had 
known that FFP would not be available, it might not have appealed the 
Le\ds case. Page 6. Presu~ably, by enrolling SSI recipients in :~edicaid 
in 1975 the State would have avoided the problems with payments that 
genera ted the disallm.;ance and this appeal. He do not agree that this 
meets the test of injurious reliance, nor does it otherwise excuse 
the State from having to meet Hedicaid requirenents. 

SiI7lilarly, the State has not shown a lack of diligence by the Agency. 
HCFA could not have known in 1975 that the court would or.:l.er the State 
to make payments contrary to federal regulations. :·loreover, the State 
has an obligation of its own to knov and observe the t'!edicaid rules. 

Conclusion 

~'!e have held in this case that FFP is available: 

(1) 	For services to persons who would pave been eligible on 
July 1, 1975 and thereafter had the State Plan read as it 
did with the anendment effective October 1, 1977; and 

(2) 	~n1ere the State has made the required individual determinations 
of eligibility. 

We have also held that FFP is available even where retroactive payments 
for services to the class of persons made eligible by the October 1977 
amendment to the State Plan were made directly to those persons, 
provided ~ 

(1) 	The care and services were rendered by a provider with a valid 
agreement; and 

(2) 	Here authorized under the }:edicaid prograrr... 

FFP is not available for payments to providers which did not have a 
valid agreement in effect with the State at the time the services 
~.;rere rendered. 

http:or.:l.er
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Thus the disallowance is sustained in part and reversed in part. HCFA 
will have to calculate the effect on the amount disallowed after the 
State has had an opportunity to show what payments are entitled to 
FFP in accordance with the above. 

/s/ Norval D. (John) Settle 

/s/ Alexander G. Teitz 

/s/ Donald F. Garrett, Panel Chair 



APPE~mIX 

7hese are the record docUIaents on which the Decision is b~sed: 

The request for reconsitieration. 
The BoarJ's letter of January 14, 1930, asking HCFA to respond 
to the appeal and addressing questions to both parties. 
Responses by both parties to tl~t letter. 
TIle Reconsideration Record (RR), enclosed with HCFA's response. 
An Order to Show Cause dated Hay 27, 1980, calling upon Aissouri 
to provide the riocwJentation to sustain its case. 
~issouri's response. 
The Board's letter of August 14, 1:>80 asking P..CFA to cO:.lI!lent 
on ;·lissouri's response and inviting rebuttal by Hissouri. 
lICFA's response. 
The Board's letter of December 16, 1930, asking both parties 
to brief the applicability of 45 CFR §205.10(b)(3). 
;~ssouri's response dated January 15, 1981. 
7he Board's letter of January 22, 1981 transnitting to the 
parties suppleoental oaterial for theffi to consider in briefing 
the applicability of 45 CFR §205.10(b)(3) and extending the 
tine for reply, including a supplemental reply by the State. 
HCFA's response. 
The Board's letter of February 25, 1981 confirning the subjects 
and briefing schedule discussed in a telephone conference 
with the parties the preceding day. 
The parties' responses. 
The lienoranuula in opposition to Lissouri t s Petition for a 
Writ of Certiorari, filed by the United States ~epartnent of 
Justice in Gourley v. Levlis, Suprewe Court Docket ~io. 76-138. 


