DEPARTMENT OF HEALTH AND HUMAN SERVICES

DEPARTHENTAL GRANT APPEALS BOARD

Dapartuant of Health and Human Services

SUBJECT: Social Services Board of NHorth Dakots DATES  July 1, 1981
Docket lioe 79-160-ND=§iC

Dacigisn Mao. 166

RULIKG ON REQUEST FOR RECOHSIDERATION OF BOARD DECISICH

The Socisl Bervice Doard of North Dakota (State) has filed a reguest
for reconsideration of tha declsion idencified above.

Although the Board's current regulations at 45 CFR Part 14 do not
axplicitly provide that the Board may racousider its own decisions,
the Board Chalr has ruled that the Board nonothelass has inherent,
discretionary authority to reconsider iis decisions in exceptional
circumatances {(Ruling of September 11, 1980, PFlorida Department of
Health and Rehabilitative Services, DCGAB Docket Hose 79~68~-FL~KC
and 80~88~FL-HC).

Tha Btate hiaa requasted reconsideration on three groundst

(1) that the decision does pot state whether the Board has juris=-
diction to invalidate HCFA's interpretation of the applicable.
statutory amd regulatsry requirements as unreasonsble; (2) that the
decigion fails to state whether the Board has jurisdiction to
invalidate agaency action because of failurs to comply with the
Aduinistretive Procedure Act, 5 USC 5533 and (3) that the decision
fails ro apply relevant statutory amnd case law in determining that
the requirements of a-HCFA Actfon Transmittal are interpretative
in nature.

We have deterrmined not to grant the State's requast in this instxuaces
Reconsfderation would clearly bs justified wherw a Board dacision
centains o cleer error, whare there is newly discovered material
evidence, or vhere ong of the parties may have heen severely preju-
diced by soma error or comission. This decision does not present such
8 caca.

The Board i{s Lound by all applicable laws &srd regulations (42 CFR
16.8{a)). While it {ig not the Board'a vrole to subatituta ivs
Judpment for that of tlis Agevney, the Poard does not regard as
controlling the interpretation of a statute or regulation made by

the Agency and-offered in a form other tham regulation. The Board
doas hava a policy to dafer to the Agerey's expertise and sccords

the Ageney's faterpretation substantial weight. (Yew York Depart=
nent of Socisnl Services, Decision No. 101, bay 23, 1980, pane 6}
Califoruts Department of idealth Services, becimion No. 158, Harch 31,
1581, paga 7.)
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This policy need not be restated in every decision, particularly
where, as here, the State had not raised it as an issue. The
Board's decision concluded that the Agency's policy was reasonable,
and the Board deferred to the Agency's interpretation as expressed
in the Action Transmittal. We see no need for the decision to
have elaborated the issue further, nor do we see any useful purpose
in reconsidering the decision on that basis. Furthermore, even

if this Board were to hold that it did not have jurisdiction to
invalidate the Agency's interpretation a&s unreasonable, it would
have no effect on the outcome of the State's appeal in this
instance.

The Board's decision concluded that the Agency's Action Transmittal
was interpretative rather than substantive and that the State's
obligations under Section 1903(g) and the regulations had not been
substantially altered by the interpretation; this determination was
based on the Board's considered application of relevant law,
including the case law previously pointed to by the State. Both
parties received full opportunity to present their arguments on
this issue, in response to the Board's Invitation to Brief, dated
February 23, 1981. The Board will not reconsider its decisions
simply because a party alleges that the Board should reconsider
arguments previously wmade by the parties (Ruling on Motion for
Reconsideratio. of Bosrd Decision, California Department of Health
Services, Decket No. 80-61-CA-HC, Decisfon No. 123, Noverber 20,
1930). The State does not present the Board with anything mere than
a conclusery statement that the Poard has failed to apply the law,
nor does the State point to additional relevant law,.

In view of the Board's determination that the Action Transmittal was
merely interpretative in nature and that the State's obligations had
not been substantially altered by the Action Transmittal, we did not
discuss whether the Agency's action was invalid because of a fallure
to promulgate the interpretation according to 5 USC 553. Thus, there
was no need to discuss whether the Board would have jurisdiction to
invalidate the Agency action on that basis.

The request of the Social Service Board of Morth Dakota for
reconsideration of Decision No. 166 is denied.

/s/ Donald F. Garrett
/s/ Alexander G. Teitz

/s/ Cecilia Sparks Ford, Panel Chair



