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DECISION

This case involves a dispute between the State of California and the
Federal government with respect to liability for certain payments made
pursuant to Federal/State agreements providing for Federal administra-
tion of State supplementary payments under Title XVI of the Social
Security Act. The exact amount in dispute depends on the final estab-
lishment of certain figures necessary for the computation formula but
has been estimated by the parties to be approximately $50 million.

The issue in dispute is whether the value of support and maintenance in
kind in the household of another is income for purposes of a statutory
formula, known as the "hold harmless' provision, enacted by Congress as
a limitation on fiscal liability of States choosing Federal administra-
tion of their supplementary payments. While this issue is basically a
question of statutory interpretation, in which deference would normally
be accorded to the administering agency's interpretation, there are
countervailing considerations in favor of the State in this appeal which
preclude mechanical application of the normal rule. The State here is
not in the position of being a recipient of Federal funds but is a party
to an agreement pertaining primarily to State funds. Congress, in recog-
nition of the special character of that relationship, sought through

the hold harmless formula to provide some protection to the States.

Having carefully weighed these considerations, I have nevertheless
concluded, based on the record before me, that the Social Security
Administration's interpretation best reflects Congressional intent with
respect to both the statutory treatment of support and maintenance and
the hold harmless formula. While the Agency appears not to have been
conpletely consistent in employing various program terms, in substance

it has generally been consistent with Congressional purpose and with

the intent underlying its agreement with the State. There may be certain
instances, discussed below, in which the State paid higher benefits due
to SS5A's application of its interpretation, though it is not clear from
the record whether this was not a result the State intended. Any adjust=-
nent for these instances, however, can be sought by the State as part of
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its continuing discussions with SSA and, if the issue 1s not there
resolved, a further appeal will tlhen be available.

Background

The Social Security Aumendments of 1972, P.L. 92-603, October 30, 1972,
anended Title XVI of the Social Security Act to establish a mational
program to provide supplemental security income for the needy aged,
blind, and disabled. The new program (SSI), a system of Federally-
administered cash payments to individuals eligible under uniform
criteria, was scheduled to begin January 1, 1974, SSI benefits were

to be paid generally at statutory levels set forth at Section 1611,
reduced for income not excluded by Section 1612(b). (Citations are to
Title XVI of the Social Security Act, codified at 42 U.S.C. 1381 et seq.
(1974), unless otherwise noted.) For an individual living in another
person's household and receiving support and maintenance in kind from
such person, the SSI benefit specified in Section 1611 was to be reduced
by one—third. Section 1612(a)(2)(A).

Under the SSI program, as originally enacted, a State was permitted,

but not required, to supplement the basic Federal benefit. Section 1616.
The Secretary of HEW was authorized to enter into agreements with States
for Federal administration of these optional State supplementary payments.
Subsequent legislation provided that, as a condition to receiving Title
XIX (Medicaid) funds, a State must pay supplementary benefits, known as
mandatory minimum supplements, to all who had been recipients under the
State programs replaced by 55I to the extent necessary to insure no

loss of income. These payments could also be made by the State through
Federal administration. P.L. 93-66, Section 212, December 31, 1973.

(For a discussion of the background of this provision, see Martin, Public
Assurance of an Adequate Minimum Income in 0ld Age: The Erratic Partner-
ship between Social Insurance and Public Assistance, 64 CORNELL L. REV.
400, 437 (1979).) As an incentive to States to enter into agreements

for Federal administration of State supplementation, Congress provided
that, for States which chose Federal administration, there would be a
limitation on the State's fiscal liability for supplementary payments.
Section 401, P.L. 92-603; Section 1616 note. This provision is popularly
known as "hold harmless."

On December 5, 1973, at a special session, the California Legislature
passed, and the Acting Governor signed, legislation authorizing State
welfare officials to enter into an agreement for Federal administration
of California supplementary payments. California Welfare and Institu-
tions Code 312000 et seq. On the same day, California officials signed
a Federal administration agreement based on the 1973 Master Contract
(or Model Agreement), the terms of whiph had been negotiated between
Federal officials and representatives of the various States. (For a
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discussion of the necotiation process, see 'artin, Zroceduras
formine and Carrvine Out Federal-State 4rreoments under the Sunnlemental

“ecurity lncome Fromran, sfenort to the administrative Conference of the
Inited States (19y79).) Provisions specific to the State of California
were contained in the appendices to the agreement. "nis arreement was

in effect from Januvary 1, 1974 ‘to June 30, 1474, Suhsequent asreeronts
signed June 12, 1974, and ovenber 22, 1976, were hased on the 1474
and 1976 revisions of the Master Contract resractivelv.

Under the disputes clauvses of the 1973 and 1%74 agreements, California
anpealed on June 18, 1976, a determination by the regional office of G&a
that the amount of the one-third reduction in the situation of an indi-
vidual living in the household of another would be considered unearned
income for purposes of calculating the amount to which California would
be entitled under the "hold harmless' provision. 4n initial determination
upholding the regional office's position was issued on Decembher 6, 1976,
by the Asscciate Commissioner for Prosram Onerations, and the State
requested reconsideration of this determination on Januarv 5, 1%77. The
Acting Commissioner of Social Security affirmed the initial determination
and notified the State on July 7, 1978 that it could request reconsider-

o

ation by the Secretary of HEW within S0 days.

By letter dated October 6, 1973, the State appealed the Actins Commisz-—
sioner's decision to the Secretary, requesting reconsideration of the
matter by the "Grant Appeals Roard" throush, if possible, an expedited
process with a hearing before the Board Chairmsn. The Secretary, by
letter dated December 21, 1976, referred the dispute '"to the Chairman
of the Departmental Grant Appeals Eoard, alcolm S. Iiason, with the
authority to make f£inal disposition of the issues in a manner consis-—
tent with the terms of the acreements and the principles of 45 CFR Part
16, with such modifications of detail as mav he necessary.' On Decenmber
22, 197&, the Executive Secretary of the Board wrote to the State, with
a copy to the Commissioner of the Social Security Administration,
informing them of the referral and requestinz certain documents. Some,
but not all of these documents were subnitted bv the State after somne
delay.

On July 13, 1979, I issuved a Notice of Conference, containiny a 17-paze
analysis of the issues as I tentatively understood them, invitine bhoth
parties to identify other issues dnd to correct if necessary my under-—
standing of the facts. Pursuant to this llotice, the parties submitter
further infornation and docurentation. In addition, both parties filed
preconference hriefs which were helpful, and both narties participatea
in an informal conference, held February 14, 1980, in which their posi-
tions were fully and clearly stated hy counsel and assisting renresen-
tatives. A transcript has been nade and furnished to the parties, but


http:Administrati.on

the parties were advised that, on the strength of their written presenta-
tions and very clear oral presentations, I would proceed with consideration
of the mnatter.

1

The "lold Harmless' Calculation

The "hold harmless' provision assures that —-—

The anmount payable to the Secretary by a State for

any fiscal year pursuant to its agreement or agree-

nents under section 1616 of the Social Security Act

shall not exceed the non-Federal share of expenditures

as ald or assistance for quarters in the calendar

year 1972 under the plans of the State approved under

title I, X, XIV, and XVI of the Social Security Act....
Section 401(a)(l), P.L. 92-603; Section 1616 note.
(Subsequent amendments to this section are not
relevant to this dispute.)

This provision applies only with respect to --

"[T]hat portion of the supplementary payments... in
any fiscal year which does not exceed in the case of
any individual the difference between =--

(A) the adjusted payment level under the appro-
priate approved plan of such State as in
effect for January 1972..., and

(B) the benefits under title XVI of the Social
Security Act...plus income not excluded under
section 1612(b) of such act in determining
such benefits, paid to such individual in
such fiscal year.

Section 401(a)(2)

For purposes of this provision, the term "adjusted payment level" (APL) is
defined to mean, in general, the amount of the money payment which an
individual with no other income would have received under the appropriate
State plan in effect in 1972. Section 401(b)(1l). This amount could be
adjusted at State option in a manner not relevant here.

Definitions in the initial program regulation dealing with State supple-
nentation, Subpart T of Part 416 of 20 CFR, 40 FR 7640, Feb. 21, 1975,
expand upon the definitions used in the "hold harmless' provision. The
portions of State payments which do not count toward '"hold harmless' are
called "unprotected paywments," §416.2080(d), and "income not excluded
under 1612(b)" is referred to as ''countable income,'" §416.2025(b). As
will be explained below, the total "hold harmless' calculation must also



take into account a2 system of credits and .debits estahlishad Ly reculation.
With this qualification, the calculation of the orotected nortion of a
State Sunplementary Pavaeat {(55P) can ha exnressed as follows:

Protected pavment = APL = (S€I benefit actuallv maid + countatle
income)

In general, when the sum of the protected pavrments made by a State in anv
fiscal vear reaches the State's '"haseline' (the non-Federal share of exren-
ditures as aid or assistance under approved plans in 1972), the State has
reached "hold harmless' status and further protected pavments will he nade
from Federal funds. Aav increase in the amount of ccuntable income in an
individual case would decrease the amount of the protected payment, thus
decreasing the amount added on to help a State rsach its baseline or, if
the baseline had been reached, decrease the anount paid with Federal

rather than State funds. '

For example, if the adjusted pavment level (APL) avnplicable to an individual
recipient is $175, if the Federal SSI benefit paid to him is $55, and if he
has countable income of $45, the protected pavment, us.ng the ahove equation,
would be: $175 - ($55 + $45) = $75. Assuming then that the SSP paid to that
recipient was 35100, 3§75 would count toward reaching the State's baseline or,
if the baseline had heen resached, would be paid with Federal funds. The
remaining $25 portion of the S5P would be paid generally with State rather
than Federal funds whether the baseline had b»een reached or not, i.e. it
would be unprotected.

The reculatory exception, mentioned above, to treatment of the $25 excess
as unprotected results from application of a system of credits and debits
in States where the pavment levels for different categories of recipients
vary so that some are ahove an established APL and some are helow. 2U CFR
416,2080, 40 FR 7644, For instance, the example given above would result
in a $25 debit under the regulatory scheme. If in another situvation, with
the same APL, Federal SS1 bhenefit, and countable income, the SSP were
only 850, the total $50 would be protected and, in addition, 3525 would he
considered a credit to the State, since the ftate could have paid 325 more
without its total SSP exceedinz the difference hetween the AFPL and the 557
benefit plus countable income. Under the reculatory schene, debits are
anplied against credits. If total credits within a catezory oI supnle-
mentation exceed total debits within that catecorv in a fiscal vear, the
excess will count toward hold harmless. If total debits exceed total
credits, the amount of the excess will be borne entirely at State expensa.

The effect on this calculation of increasing the amount of countable income
cen be seen by using the original example (where the SSP was ¢10U) but
increasing countable income from $45 to $%5. The protected paviment portion
would be reduced to $25, i.e. $175 = (855 4+ ¢95). In the modified example
(where the S5P was only $50), only $25 of the $SP would be protected and
the State would be debited $Z5 instead of being credited $Z5.



fefinition of “Income"

The tern "incone' is not defined serarstely for nurrosas of tus '"hnld
harmless' orovisioen. The disnute in this case arises hecause Section
lo12(a) of the act, captioned "lleaning of Income," nroviles that, "“for
curnoses of this title,' incore means both earned income and unearned

income, including --

Support ani maintenance furnished in cash or hind;
except that (i) in the case of any individual (and
his elizible spouse, if any) living in another ver-
son's household and receiving supnort and naintenance
in kind from such person, the dollar amounts otherwise
anplicable to such individual (and spouse) as snecified
in subsections (a) and (b) of section 1611 shall be
reduced hv 33-1/3 percent in lieu of includine such
support and maintenance in the unearned income of
such individual (and spouse) as otherwise required
by this subparagraphe.. .

1612(aj(2)(a).

Both parties relyv on placement of the one-third reduction provisioa in
the statute and on the language of the provision in support of their
interpretations. While SSA argues that Congress would have placed the
one—~third reduction provision in Section 1612(b), Exclusions Fron Incore,
if it intended to exclude support and maintenance in the household of
another from income, the State appears to be correct that such explicit
exclusion would not be necessary if Congress has clearly defined the

term “income' to not include such support and maintenance in the first
instance.

The State is not correct, however, that the definition of income is plain
and unambiguous on its face. It is true that Section 1612(a) does give
the meaning of income for 'purposes of this title."” Also, the lancuage

of the subparagraph, 1612(a)(2)(A), does clearly provide that for purnoses
of determinine the amount of the henefit to be paid, in lieu of including
the value of such support and maintenance in incomne so as to reduce the
benefit, the one-third reduction will applv. The languaze does not, how-
ever, clearly exemnt such support and maintenance from incore for all
TUrPOSES.

Section 1612(a)(2)(A) bezins with a statement that “unearned incone
includes —-- Supprort and nmaintenance furnished in cash or in lLind' and
this statement is followed by a semicolon. *The semicolon separates a
general nroposition from a particular exception for 'the case of anv
individual... living in another person's houseliold and receiving sunport
and maintenance in kind....'" The dollar amounts otherwise applicable
for determining tue bhenefit to be paid to such an individual are to he
reduced by one-third "in lieu of including such support and maintenance



vch individual ... as otherwise
here are at least tvo wavs of

maintenance in the unearned income of
required »v this subnarasraphe.. o Y
readins this, either that 1) the subnaracran’ reauires that sunport
ant naintenance in kind in the housennld or anotier, in the absence of
the one-third reduction »rovision, would he included in the defini-
tion of income but because of this provision is not so included (the
State's contention); or 2) the subparazraph requires that such suprort
and naintenance be included as income otuerwise than for purnoses of
reducing the benefit to be paid in the wav income generally reduces
the benefit, the one—third reduction bein? a substitute for inclusion
for this purpose. Thus, the nrovision is ambiguous on its face aud
lezislative history mav properly be consultead as a means of discernine
lezislative inteunt.

&

Coneressional Intent

SSA's position that '"the purpose of section 1612{a)(2)(A) is to avoid
difficult valuvation prohlems' is supported by the legislative bListory
of the section. The language as enacted is substantially the same as
that of the orieginal bill, H.R. 1. The House Report on the bill
described the section as follows:

In determininz an individual's eligibility and the amount
of his benefits, both his earned and unearned income would
have to be taken into consideration. ... Unearned incone
would mean all other forms of income, among which are «..
support ... and so forthe. For people who live as members
of another person's household, the value of their room and
board would be deemed to be 33-1/3 percent of the full
monthly payment.

Hel. REP. 92-231, 92d Cong., lst Sess. 25 (1971)

The Senate Report states:

In recognition of the practical prohlens that would be
encountered in determining the value of room and board
for people who live in the household of a friend or
‘relative, the bill would vnrovide specific rules for use
in these situations. Under the bill, the wvalue of roon
and board, rezardless of whether any paynent was made
for room and hoard, would he assumed to bhe equal to
one-thiri of the applicable benefit standard.
S. REP. 92-1230, 924 Conz., 2d Sess. 358 (1972); Cf.
H.Be REP, 92-231, 924 Conc., lst Sess. 152 (1¢71).

The State has vointed to nothing in the lepislative history which would
contradict the inference which SSA draws from this stated purpose of
the provision. Spacial rules are provided for wvaluing such support and
maintenance, but that deemed value is avplied, as other income is, to
reduce the benefit level. ‘



The Purmose of 'liold farmless’

N

A provision similar to '"told harmless” anneared in the original “ouse
hill, hut annlied to 2 proposed Farily Assistance Prooran as rell

as tine proposed SHI Progran. Tne Senate committee version dronned
this nrovision, but a Senate fleoor amendment was added which provided
other '"fiscal relief" to the States. The conferees adopted the LHenate
anendment modified so as to basically narallel the oricinal Youse
provision but to apply onlv to 35I. CONF. REP. M., 2EP. 92-1605, 924
Conge, 24 Sess, 29 (1972). The liouse Report describes the purnose of
the orizinal provision as follows:

3v entering into agreements for Federal administration

of their supplemental pavnents, States will be losing

all administrative control over the operation of those

henefits. Your cormittee expects that the tisht Federal

administration and the substantial improvenents in the

work and training aspects of the new Federal benefit

progzrans will bring the expansion of caseloads under

control. It must be recognized, however, that sStates

may net fully share this confidence and also that

patterns of State-to-Gtate migration could result in

an increase in caseloads for a given State even if

national caseloads remain stahle or decrease. Your

committee's bill, therefore, includes a "hold harmn-

less'" provision designed to assure the states that

their welfare expenditures will not be increased over

1971 levels hecause of the effects of the provisions of

this »ill (and the administration of those provisions)

on State supplenental payments which are administered

by the Federal government.
HoRe REP. 92-231, 924 Conz., lst Sess. 200-2C1 (1971);
See also, revised and extended remarks of Rep. Hyrne
(Wis.) on the House Floor, Conz. Fec., June 22, 1971
at 15590,

The "hold harmless' formula was thus desicned to protect States from
increases in the caseload hut not from increases in pavment levels.,

“ee, *clInnis v. Veinberver, 530 . 2d 53, 57-¢% (lst Cir. 1&76).

The State acinowledzed at the conference that this was the purnose of
the provision but argzued unpersuasively that failure to recoonize
support and maintenance in kind in the household of another as income
in the “hold harmless'" calculation would not contravene this purpose.
Such supoort and maintenance did result in reduced payments in the
pre=S51 programs, nowever, and non-recognition for “hold harnless"
purposas would result in Federal subsidization of increases in
payment levels.



a conmparison of two levels, the pre=s8ST level nnie »r the State and the
current Federal s3I level...." (Transcriot, p. “.) Ual Concrecs
described the comparison that way, i.e. nrotected pavment = APL - Section
1611 Tederal henefit level, the ambiguous phrase “income not excluced..."
would not liave apneared in the forrula. In its preconference hrief,

S8A offered a nlausiBle explanation of why Congress exvnressed the forrula
as it did. Ipdividuals vwhose countable incormz exceeds the Saction 1611
level do not receive Federal SSI benefits but, if their countable income
does not exceed the applicable State payment standard, will still receive
a State Supplementary Payment (S&P). Consress intended to protect thece
S3FP's only to the extent thev brought the inlividuals up to the pre-SS5I
APL. TFor exauple, if the Section lell level was $130, the individual's
countable income was $140 and the APL was $150, Congress wanted to nrotect
only a $10 SSP. In this situation, the protected payment would not equal
the APL - Section 1611 level ($150-$130) but would equal APL = (S5I bene-
fit actually paid + countable income) [S150 = (0+¢140) = 810]. Given
this plausible explanation of the formula, I do not accept as an adequate
explanation the State's position, expressed at the conference, that it
"assumes" that Congress deliberately introduced the term “income' into
the formula because there would be a bonus to States in the form of higher
protected payments in the one-third reduction situation. (Transcrint,

p. 58.)

As BSA has pointed out, "the bold harmless' formula is "in esssznce,
e
EEEIN

5SA Determination of Supplementary Pavment Amounts

The State's principal argument here is that SSA's interpretation is incon-
sistent with S8A's methods of computing State supplementarv payments (5SP's).
The State establishes the total income levels, or '"payment standards,' it
considers necessary for various caterories of recivients according to their
living arrangements. A schedule showing these levels is attached to the
agreement. The State originally arcued that SSA conputes tie SS8P's for
all individuals in the one-third reduction situation by deductinz the
Federal benefit level as reduced by one-third from the same State payment
standard from which it deducts the unreduced iederal level for other
individuals and that this resulted in higher 85P's for the one-third
reduction cases. The totice of Conference pointed out that, since the
arreement itself identified as a a senarate living arrancement “‘Yesidinz
in the Household of Another and Feceivins Toom and “oard In Nind' and
nrovided a payviient stardard already adjusted do'mward preciselv hy the
anount of the one-third reduction for persons in that livinc arranrcenent,
it would appear that those persons were generally not receivine hizher
3SP's, At the conference, the Ltate admitted that, as sugcested in the
yiotice, SSA's manner of calculating the S5P's resulted in higher S$&8P's

for one-third reduction cases only in the relatively infrequent situa-
tion where there was an overlap between the one-third reduction categorv
and one of two other living arrangements identified in the acreement
("non-medical board and care' and ''disabled minor...'"). SSA estinates
that these overlap situations represent only about 5% of all the SSP's.
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Where this overlap occurred, SSA was making higher payments based on

its interpretation of the agreement. Whether this interpretation was
incorrect or was based on the State authorizing statute, §12200(i),

is a subsidiary issue not raised at the lower levels of this disputes
process. I have heard argument on whetlier this issue is germane and

have concluded tuat it is not essential to the resolution of the principal
dispute and that it would be improvident for me to decide it. The reasons
for this conclusion are that the issue appears to be raised as an after-
thought; the briefing does not permit me to have confidence that, in

an area as complex as this, I have a clear enough understanding of the
issues which I see as collateral to the principal one; and in any case
discussions between the parties are necessarily continuing, and if these
issues are not otherwise resolved, a further appeal will then be available.

With respect to the issue of SSA's inconsistencies, the State is focusing
on terminology rather than substance. The SSA does treat the Section
1611(b) benefit level reduced by one—third as a "standard payment amount'
and does calculate SSP's for applicable situations by deducting that
standard payment amount from the payment levels set forth in the States'
agreements. These payment levels I understand have generally, however,
as in the case of California, been adjusted downward to account for this
treatment so that the person in the one-third reduction situation is
receiving an SSP comparable to that of a person in an independent living
arrangement. SSA treats the one-third reduction as establishing a "stan-
dard" paymént amount because the statute requires a standard reduction

in the 1611(b) levels to reflect the imputed value of the support and
maintenance. (See Transcript, p. 83-9.) The alternative, always starting
with the Section 1611(b) level, reducing it by the one-third amount and
then reducing it for other countable income, would perhaps be more consis-
tent with the concept that the one-third reduction represents income. It
would, however, add an unnecessary administrative step, and since the
result is always the same for purposes of calculating the Federal benefit
to be paid, and, for persons identified as in the 'household of another"
living arrangement, also the same for purposes of calculating SSP's, S$SA
was not unreasonable in using instead a separate standard payment amount
as the starting point.

Treatment by SSA of the one-third reduction as establishing a lower payment
standard did lead to a change in the California statute authorizing SSP's.
A subdivision providing for a corresponding reduction of State prant levels
(for all recipients except those in the "nonmedical board and care" and the
"disabled minor" categories discussed above) is described in the statute as
"operative only during such time that such in-kind support and maintenance,
under federal law, is treated as providing the basis for a lower payment
standard rather than being treated as unearned income." § 12200(i),



California ‘elfare and Institutions Cole, Cal. State. 1974, chap. 75,
ne 163, & 2, effective lareh 14, 1%74. 79nis State statute relates
hovever, only to the grant levels set forth in the acreement. In
this subcivision was afld

authorized and siznecd. he State was provided at several noints in
this proceeding an opportunity to explain when it became aware of 58A's
treatnent oi the one-third reduction and to docurent vhether an inter-
nretation that the one-third reduction would not he income for hold
narmless purposes was a factor in its choice of VFederal administration.
The CState has responded only with vasue generalizations.

Py

n act,
ed after the agreement had heen orisvingllvy
i

Treatment of Analoeous Situations

In its treatrnent of other in kind supnort and maintenance and of other
imputed income situations, SSA did act consistently with its position
that the one-third reduction reflects income.

The one-third reduction rule applies only when an individual lives in

the household of another and receives both support and maintenance from
that person. To provide for continuity of treatment hetween the one-
third reduction situation and other closelv analozous situvations (such as
where an individual is receivinz in kind support and maintenance but not
residing in the household of the person nroviding the suppnort and mainte-
nance), 3SA has devised a “nresumed maximum value' rule. 20 CFR 416.1125.
This rule results in reduction of the benefit »v the one-third amount to
account for the in kind income unless the recionient can show that the
actual value of the income is less than the presumed value. This presumed
value, which reduces the benefit, is income for "hold harmless' purposes.
In substance, the in kind support and maintenance in the household of
another is not different in nature and should similarly afrfect the "hold
harmless" calculation.

Inclusion of the one-third reduction (the imputed value of in kind supvort
and maintenance in the household of another) in income for '“hold harnless"
purposes 1is also consistent with SSA's treatment of other imnuterd incone.
Section 1611(e)(1)(D)(i) addresses the situation of certain individuals
who receive medical board and care under State iledicaid plans, sroviding
that, ratner than being eligible for SSI Federal benefits at the Section
1611(h) rates, these individuals will be eligible for benefits at a rate
not to exceed $300 per vear (S25 per month). The practical effect of

this provision is the same as if Conzress had said that guch intividuals
should have their benefits reduced by the difference bhetween the Section
1611(b) rates and the 35300 or had provided that the value of tha medical
board and care would be deemed to equal that difference. ©SSA has stated
that, for purposes of determining protected pavment amounts, SSA treats
the difference between the Section 1611(b) rate and the special rate
established by Section 1611(e)(1)(B)(i) as unearned income. The State

has not disputed this.
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Other Considerations

At an earlier stage of the case, the State argued that "even if the one-
third reductioun does, in fact, constitute unearned income, the treatment
itself is invalid because it constitutes an arbitrary presumption of
income.”" (Wortman Decision, p.53.) The Acting Commissioner rejected

this argument, calling it "irrelevant to the question of whether support
and maintenance must be included in the hold harmless computation” and

"a challenge to the constitutionality of the Social Security Act which is
not properly raised in this dispute ...." (Wortman Decisivn, p.S.)
Several cases were cited by the State in support of its '"presumption of
income" argument. They were distinguished by the Acting Cormissioner

on the ground that the cited cases dealt with the AFDC program in which
both the statute and the regulations required that only actual income
available to the recipient be counted in determining the AFDC payment,
whereas the one-third reduction in the SSI program is contained in the
statute itself. (Wortman Decision, p.9.) The Acting Commissioner's view
of the cited cases as distinguishable appears to be correct, [See, for
example, Cooper v. Swoap, 1l Cal. 3d 856, cert. denied 419 U.S. 1022 (1974)
(invalidating State regulation requiring that income of an individual act-
ing in the role of spouse be imputed to families on an AFDC grant)] and
the State has not chosen to pursue the argument at this level of review.

The State has also not pursued an argument that if support and maintenance
in kind in the household of another is income for '"hold harmless" purposes
it should not necessarily be valued at the one-third reduction amount for
that purpose. Apparently, SSA 1s correct that using a current market
value rule for such support and maintenance would typically result in a
higher figure for the amount of such income, and, therefore, the State
would not benefit by use of the actual value rather than the one-third
reduction amount. Furthermore, 1t would not be administratively feasible
to determine actual value to the recipient of such support and maintenance
solely for "hold harmless'" purposes and it cannot be supposed that the
Congress intended that that be done.

Conclusion

The purpose of the "hold harmless'" provision was to protect States choosing
Federal administration of their supplementary payments from possible in-
creases in caseload but not from increases in benefit levels. To accept
the State's interpretation that in kind support and maintenance in the
household of another is not income to be counted in the "hold harmless"
calculation would result, contrary to Congressional intent, in Federal
subsidization of increased benefits for individuals receiving such sup-
port and maintenance. This would create an arbitrary distinction between
beneficiaries receiving such support and maintenance and those receiving
other in kind support and maintenance or imputed income.
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1f the plain meaninpg of the one-~third reduction provision were that such
support and naintenance should not be included in incone for any purpose,
this distinction might be considered a clear choice hy Congress. Contrary
to the State's assertion, however, the lanvuage of the provision is not
plain and unambicuous. As the legislative history of the provision clearly
shows, Congress enacted the one-third reduction provision not because 1t did
not wish to treat such support and naintenance as income but because it
wished to avoid problems associated with determining the precise value of
such support and maintenance. Congress deemed such support and maintenance
to have a certain value (the one-third amount) and treated that value in

the same manner as it treated the value of other in kind sunport and mainte-
nance -—- as income to be applied in reducing the benefit level.

The State's argument correctly identifies a weakness in the draftmanship
of Title XVI but does not seem to me to represent a realistic readinpg of
the Congress' actual Intent or a sound workable approach to the adminis-
tration of the statute. I therefore sustain on this issue the Social
Security Administration's position.

/s/ Malcolm S. Mason



