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DECISION

This is the final step in the reconsideration process provided 1in Section
201.14 of Title 45 of the Code of Federal Régulations, implementing Section
1116(d) of the Social Security Act, with theé Chairman of the Departmental
Grant Appeals Board substituted for the‘Administrator, Social and Rehabili-
tation Service (SRS) pursuant to the transfer of functions of March 6, )
1978 (43 FR 9266-7). A new Chairnan was appointed February 25, 1980, just
nrior to the issuance of this decision.; To remove any doubt as to my
authority to decide this matter, the new Chairman, as authorized in the
transfer of functions, has made a confirmdtory delegation to me of that
responsibility.

The State, rather than electing review under 45 CFR Part 16, chose to
continue to proceed under the Section 201 14 procedures, as modified,’
for purposes of reconsideration of a decision issued 'May 24, 1978, by
the Administrator of the llealth Care Financing Administration (HCFA),
disallowing $70,022 in Federal financial participation (FFP) in expendi-
tures claimed under Title XIX of the &ocial ‘Security Act (Medicaid) for
the period Octoher 1, 1975 to Decemher 31, 1976, .for sterilization
services provided to individuals between the ages of 18 and 21 years.

It is not challensed that the individuals in question had in fact given
inforned consent to the sterilizations perfdrmed,and were legally capable
under State law to give such consent.

Under the transfer of functions, the State was entitled to a conference
with the Board Chairman, and, after appropriatp pnotice and the filing of
preconference briefs, a conference was held on Aytust 7, 1979. An oppor-
tunity to subnit post-conference briefing waq afforded to both parties,
but only HCFA chose to file such a brief.

This case presents an example of the all too frmguent situation where
I'epartmental policy which has evolved over a period of time becomes so
established in the minds of agency officials tha; they rely on it as

a hasis for disallowance of costs incurfed during a period when the



Departnent was considering various options and had not yet clearly committed
itself to that policy as a program requirement. The officlals here were
apparently under the imvression that guidelines published in 1973 had
imposed a policy of denial of Federal funding for sterilizations of individ-
uals bhetween the ages of 16 and 21 (even where those individuals have given
and are legally capable of giving consent under State law). These guide-
lines, vhile they did direct agency heads to withhold FFP in sterilizations
of individuals under ape 21 pending publication of final regulations ailmed
at insuring voluntary consent, were not a rule binding on the states.
Following publication of the guidelines, 1EW fluctuated between using 18 or
21 as the critical are for Federal funding of sterilizations, and, even

then, did not seek to deny funding helow the cutoff age where certain safe-
guards were met.

HCFA now claims that the Department did adopt a binding policy of outright
denial, using aze 21, by publishing a preamble statement issued in 1974.
Although tha text of the final regulation which this statement accompanied
merely required consent lepally effective under state law, HCFA contends
that this position is nodified by the preamble, which 1t construes as a
rule prohibiting funding. This takes a strained reading, but HCFA argued
in the counference before me that any ambiguities should be excused as a
rmere failure in draftsmanship. There are reasons for not accepting HCFA's
rosition, however.

H#CFA has not explained the policy as one which is required by the relevant
statute or case law, but as one relating to the Sccretary's authority to
rrovide for the cfficient administration of the program by establishing

a uniform miniaun age for purposes of Federal funding. Kstablishing.a
aininus ape for such purposes, while within the Secretary's authority,
nevertheless ineans influencing through the Federal pursestrings an area
traditionally reserved for the states. Given this context and the further
consideration that the azency heads were specifically directed to promul-
pate sterilization policy throuph notice of proposed rulemaking leading

to final reculations, costs allowable under the terns of a final regula-
tion should not be disallowed solely on the basis of an ambiguous preamble
statement when tliey vere incurred during a period when Departmental policy
was in flux.

Saclkoround

Convress has provided in Title XIX (Medicaid) nhét a State 1s entitled to
Fre in the costs of fanily planning services meeting certain requirements.
Additional requirements nay be imposed by the Secretary, consistent with
his authority under the Social Security Act, providing for the efficient
administration of the Act. ESection 1102, In the Medicaid program, recog-
nition is given to tha State as an autonompusygtantee with the rizht
“"within broad limits, to determine tha scope of' the program in which it
chooses to participate." Voe v, Califano;’AB&'F. Supp. 1058, 1062 (D.
Conn. 1977).
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The Secretary has interpreted the family planning section of Title XIX
to include sterilization services. There were initially no specific
rules or regulations governing the ciréumstances under which there could
be Federal funding of sterilizations although Congress had provided

that all family planning should be on a voluntary basis. After national
attention was drawn to the problem of improper coercion of needy persons
to subnit to sterilization upon threat 'of loss of welfare benefits, HEW
published a notice in August 1973, 38 FR 20930, that it was adopting
guldelines to be used in issuance of régulations to insure informed
consent and voluntariness in Federally funded sterilizations. The actual
puldelines were termed '"General Guildelines Limiting Federal Financial
Assistance for Sterilization of Minors ‘and Other Legally Incompetent
Individuals" (Guidelines). Accompanyldg the Cuidelines was a direction
to heads of affected HFW agencies to withhold FFP in sterilization of
individuals under age 21 or legally incdapable of giving consent, pending
publication of final regulations. This provision came to be known by
agency officials as a "moratorium.'" Tlie Regional Commissioner of SRS
and later the Administrator, HCFA, based the instant disallowance on

the 1973 Guidelines notice.

Lffect of the 1973 Guidelines

The State's argument that the Guidelines were not properly promulgated
as a substantive regulation in 1973 is 'persuasive for several reasons.
First, the Guidelines are expressly addressed to agency officials and
not to nrantees. Second, the Guidelines specifically state that the
agency officials should "promulgate regulations,'" so the Guidelines
themselves are clearly not the regulations. Third, as HCFA conceded at
the conference, the Guidelines were not! published in accordance with .
the notice and comment provisions of the Administrative Procedure Act
(APA) voluntarily adopted for HEW grant programs by a Federal Register
notice dated February 5, 1Y71, 36 FR 2532, and binding on the agency.
See National Welfare Rights Organization v. Mathews, 533 F.2d 636,
646 (b.C. Cir. 1970).

In his decision upholding the disallowance here, the Administrator,
HCFA, cited two court cases, Voe v. Califano, 434 F. Supp. 1058 (D.
Conn. 1977), and Peck v. Califano, 454 F. Supp. 464 (D. Utah 1977),
for the proposition that "Federal District Courts have upheld the
Pepartment's Moratorium on FFP for sterilizations of individuals
under age 21" (Administrator's Decision) p.:z), but this reliance
appears to have bheen nisplaced.

As pointed out in the Notice of Conference issued May 29, 1979, the
plaintiffs in the Voe and Peck cases unsuccessfully challenged on an
equal protection basis the constitutionality of the 'moratorium,”
viewed by the parties and the Court as a regulatlon prohibitiny
Federal funding in the sterilization of:! individudls under age 21.
The Notice suspgested that, on preliminary readinﬁ, the cases did not
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appear to address the 1ssue of whether the Guidelines were, as the State
here contended, merely administrative guidelines not binding on the State.
In Voe, the matter was not at issue because: the State of Connecticut there
itself took the position that its State regulation denying such funding
was required by the Federal '"moratorium." 434 P. Supp. at 1060. In Peck
there appeared to be a similar assumption that the notice published in
1973 was a regulation restricting FFP.' | '

In a preconference brief here, filed by a legal intern, HCFA acknowledged,
"In Voe and Peck, the courts upheld the validity of the moratorium without
ever addressing the issue of compliance with the APA." (p. 8.) This brief
argued, however, that in the case of Doe v. Califano, Civ. No. 4-78 Civ.
311 (D. tiinn. filed September 25, 1978), the issue of APA compliance was
specifically addressed, and '"the court upheld the moratorium, reasoning
that the 'emergency circumstances under which the moratorium was promul-
pated' justified whatever failure to comply might have existed." (p. 9.)
No copy of the Doe opinion was attached to HCFA's preconference brief,
but, upon request, coples were supplied to the Board and to the State.
A reading of this decision supports the State's position (Supplemental
Brief of Appellant, p. 2) that HCFA's statement in the preconference
brief is a "distortion of the meaning and legal effect of Doe v.
Califano." The issue before the Court 'in the cited Doe opinion was the
propriety of granting a preliminary injunction and the Court did not rule
on the merits. Further, while the Court denied the preliminary injunction,
the basis for the decision was that “[a]lthough plaintiff may present
sufficiently serious questions on the merits and/or a probability of
success on the merits, the court finds 'that she has not demonstrated a
balancing of hardships tipping decidedly in. her favor or possible irrepar-
able injury." (Doe Order, p. 4.) The quotation in HCFA's brief referring
to emergency circumbtances is preceded 'in the decision by the phrase

""the Secretary argues" and does not constitute a determination by the
court. (Doe Order, p. 3.) i

At the conference, HCFA was asked whether there was further litigation
in the Doe case which resulted in a decision on the merits. HCFA replied
that the issuance of revised sterilization regulations on November 8, 1978,
had resulted in termination of the litigation. Clearly, then, the Doe
decision does not compel the conclusion that the State was bound by the
1973 Guidelines and may even be some support for the opposite result.
Further, HCFA was afforded the opportumity to show that in the Voe and
Peck cases the courts had reached the issue of the effect of the Guide-
lines on the states but has failed to do so, although surely HCFA has
access to the briefs filed in those cases and knowledge of whether the
issue was considered. | : b
|
The Voe and Peck cases were not decided until 1977. By that time the agency
had taken a position of treating the 1973 Nothé of Guidelines as a "morato-
rium regulation.' . As discussed below, Depdrtmenial policy was much less
clear at the time the disallowed costs 'weré, inqd%req.

Wc
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The Rulemaking Proceedings

FFollowing the publication of the Guidelines, the SRS, then responsible
for the Medicaid program, published a notice of proposed rulemaking
with provisions, paralleling the Guideiinesg which would require that,
for sterilization of individuals underfage 21, FFP was available so
long as there was committee review and compliance with other informed
consent requirements. 38 FR 26459, September 21, 1973. This resulted
in a final repulation published on February 6, 1974. With respect to
State plans under Title XIX, the February 6 rules required that such
plans provide that there he no FFP in nontherapeutic sterilizations
performed "on an individual who is undér the age of eighteen or who

is legally incapable of giving informed consent' unless certain proce-
dures had heen followed. 39 FR 4733, 'For purposes of this rule, the
term "legally incapable of giving informed consent" was defined to
include any person who "[u]lnder State law is a minor whose consent to
the sterilization would not be legally effective." 39 FR 4734. A
basis and purpose statement in the preamble' to the February 6 regula-
tion explained in response to comments 'why the age limit for committee
review was set at 18 and stated that "absolute denial of sterilizations

to persons under eighteen regardless of the circumstances is unaccept-
able to the Lepartment.'" 39 FR at 4731.

The effective date of the February 6 regulations was delayed pending the
outcome of several cases filed in Federal district court challenging the
rules. 39 FR 5315, February 12, 1974; 39 FR 9178, March 8, 1974. These
district court actions (one filed by five individual plaintiffs including
Katie Relf and one filed by the National Welfare Rights Organization)_
were consolidated for purposes of a decision issued pn March 15, 1974,
in Relf v. Weinberger, 372 F. Supp: 1196 (DusD.C. 1974). The District
Court permanently enjoined the use of Federal fupds "for the sterili-
zation of any person wiio ... is in fact legally ;nconpetent under the
applicable state laws to give informed 'and bindipg consent to the
performance of such an operation because of 'age or mental capacityeess"
372 F. Supp. at 1204. (The February 6, 1974 rulgs were also found to be
arbitrary and unreasonable in that they did not Fequire that legally
competent persons be properly advised that their‘Federal benefits could
not be terminated by reason of a decision qot to be sterilized.)

! e
On March 20, 1974, a notice was published in the Federal Register further
delaying the effective date of the challen ed)re ulations. This notice
stated that '"the previous notice of the Departme t on Sterilization
Guidelines - Departmental Policy, 38 FR 20930, is continued in effect"
until April 17, 1974. New regulations were . then published on April 18,
1974, to "“replace" the February 6 regulations st;uck down in Relf. 39 FR
13872, 13887.
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The Applicable Regulation

The April 18 replacement regulations contained tbe following provision at
section 205.35 of 45 CFR with respect to FFP under Titles XIX, IV-4 and VI
of the Social Security Act:

No nonemergency sterilization may bererformed unless
lesgally effective informed consent is obtained from
the individual on whom the steriliza;ion is to be
performed. ‘ 45 CFR 205.35(a)(1)(i1).

This regulation, using a "legally effective“ conﬁént test and not specify-
ing a minimum age, was in effect during the televant time period. The
history of the regulation and the related couru qase clearly indicate

that the relevant law for determining the effect}Veness of consent is .
State law. The District Court in Relf measu:ed legal competency by the
“applicable state laws." 372 F. Supp. at 1204. The replaced (February

6) regulation specified state law as determinati e of legal effectiveness
of consent. See 39 FR 4734, §205. 35(a)(2)(iii)( )

In the State of Maryland age 18 is the age of majority. Article I,
Maryland Annotated Code, Section 24, effective Jyly 1, 1973. Thus, under
the applicable regulation, Federal funding was Yailable for the sterili-
zations in question unless some other rule pro%ibited it.

The Preamble Statement

The Administrator of HCFA relied on the’ 1973 Gui1elines and the Voe and
Peck cases for his disallowance decisioh. As we have seen, this does
not afford a valid basis for the decision. HCPA argued for the first
time at the conference that a preamble statement to the April 18 regula-
tion acted as a rule prohibiting sterilizations qf individuals under

ape 21. This preamble statement referred to the' August 1973 notice of
Guidelines, stating that it--

provided that pending the effeétlve dat of the final regu-
lations Federal financial participation should be withheld
from any sterilization procedure performed on an individual
who is under the age of 21 or who is himself legally inca-
pable of consenting to the stefilization.

The preamble further stated:

The purpose of this document 1is to‘adopt regulations in
accordance with the Court Order [in Relf] with respect

to persons legally capable of consenting to a sterili-
zation while continuing in effect the moratorium set forth
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in the previous notice of the Department with respect to

sterilization of individuals under theuape of 21 or legally
incapable of consenting to the sterilization. 39 FR 13873.

The language here, providing for 'continuing inieffect the moratorium" so
that FFP should be "withheld" pending flnal regulations, does not sugpest
the adoption of a rule nor otherwise g;ve'plearunotice of an intent to
never provide such FFP. Moreover, the terﬁ 'moratoriun” implies, generally,
a period of delay in the performance of a legal obligation or the payment
of a debt, not a denial of an obligation,

There is another consideration weighing againstHHLFA's interpretation
here. To read this preamble as a binding' reqhinement would be to assume
that the agency had violated the HEW policy, expressed in the Guidelines,
of establishing sterilization requirement5|through adoption of final
regulations issued as a result of notice and eomment proceedings. HCFA
argues that it is possible to view the preamblelas ‘a product of the

same notice and comment proceedings which'resulned in the February 6
regulations struck down in Relf. Those proce dings were directed, how-
ever, at adopting repulations in a format'fur»imcorporation into the

Code of Federal Regulations, which normally does not include the preamble.
The preamble 1s in principle an explanetory‘netna regulatory part of the
instrument. Moreover, there is a conspicuous absence of any statement
in the preamble describing any basis or purposesfor adopting age 2I as

a limit less than three months after age 18 wasichosen in response to

the comment process. See 39 FR at 4731.

Furthermore, an alternative reading of the, prtemble .Statement is possible.
There were programs other than those covered yuthe April 18 final regu-
lations which provided family planning service 28 o (For instance, Titles
I, X, and XIV, applicable to Guam, Puerto Rico. and the Virgin Islands,
had provisions for FFP 1in social services.) Adoption of the April 18
regulations would bring the Department into cohpliance with the Court
Order only with respect to the coveread programéy so there may have been
a need for continued withholding of FPP in.uncbwered prograns until
final regulations with respect to those progr@mw were promulgated. This
consideration may not have, in fact, been behiﬁd the preamble statement
hut does nevertheless weigh against HCFA's,contention that the State
should have known that the preamble statement was intended as a rule
applying to the Medicaid progran. What I,consider a more realistic
explanation of the preamble is that the draftSman, conscious of
regulatory ambivalence, simply preferred to be less than clear. That
speculation is not, however, necessary to the result.

Lack of a Clear Policy

During the time period in question, policy:étetements issued by the Depart-
ment indicate that there was considerable vacillation on the issue of
establishing a ninimum age limit for FFP in sterdlizations. The position



in the Guidelines was that IFP was‘avaiiable in sterilization of individuals
wvho were levally incapable of giving consent solely by reason of age, provid-
ing there was review by an appropriate committee. The Guidelines and the
Septermber 1973 notice of proposed fuleméking used age 21 as the determina-
tive factor in whether committee review was necessary, but, in recognition
of the trend of adoption by states of a?e 18 as the age of majority, the
resulations published February 6, 1974, used age 18 as the cutoff point.
These were the regulatlons found to be invalid by the District Court in the
lelf case, in part hecause the Court disagreed that committee review was
sufficient where a person was legally incapable of giving consent due to
lack of majority under the applicable State law. During later proceedings
in the Velf case, the Department proposed a regulation, modified in other
respects, but which continued to use 18 as the critical age. Moreover,

the Department continued in its position that, 1f certain safeguards were
met, sterilization of persons legally ipcapable of giving consent was
permissible.

HEW has ultimately settled on a minimumfage‘of 21 in regulations published
November &, 1978, roushly two years after tlie period here involved, but
aven then declared itself open to reconsideration of the question. 43 FR
52151=3. The stated purpose for adoption of the 1978 rule was to provide
for efficiency in administration by estahlishing a uniform standard for

all the States and to eliminate those instances where substantial questions
of informed consent micht arise.

Clearly the State had sone notice that the Departrment Intended to with-
hold FrI' in at least sone sterilizations of individuals under age 21
wnile it considered its options for appealing the Relf decision and

witile it exandned the underlying question of the efféctiveness of various
forms of consent. There was no clear Department, policy at the time the
disputed costs were incurred, however, to prohibit in a binding way FFP
in the redicaid program for sterilization of indjividuals between the ages
of 18 and 21 where consent was informed‘and‘lega;ly effective under state
law and otherwise net Federal requirements.

Viewing tihe Guidelines or the accompanying ”moraﬁoriun,“ by themselves
or in conjunction with the preamble to the April, 1974 final regulation,

as imposing a prohibition of FFP without asking pow they would be binding
on the State fails to give consideration to'the grantor/grantee relation-
snip in the hedicaid prosram. Where the Federal,government 1is influenc1ug,
through its pursestrings, an area traditiondlly reserved for the State,
such as when consent is to be effective (Seé Broad,: Federal Comnon Law:
Protecting State Interests, 35 Fed. Jar J.27, 21,(1978)), it should not do
so withogt notice to the State of an expligit reguirement intended to

“e bindine in a peymanent fashion, and an ambiouwus document should not

Ye construed as having that effect.



Conclusion

Accordingly, the disallowance is reversed'on the ground that the consent
given for the sterilizations performed byhphe{suate was legally effective
under State law and there was at the time ' no binding policy prohibiting
FFP in such sterilizations, only a temporary @onétorium on such funding
which is no longer necessary. IlICFA has not shoun that the cases of Peck
v. Califano, 454 F. Supp. 484 (D. Ut. 1977;} Voe v. Califano, 434

F. Supp. 1058 (D. Conn. 1977) and Doe v. Califano, D. Minn., Civ. No.
4-78 Civ. 311, September 25, 1978, require 'a different result.

This decision is not a determination that an agercy regulation is invalid.
The questioned costs were in fact allowable under the plain terms of the
final regulation then in effect, and HCFA has!ngt shown that either

the Guidelines, originally cited as a basis for the disallowance, or

the preamble statement later relied on by HCFA, dre regulations properly
applied to those costs. Accordingly, the issue raised by HCFA with resgpect
to Board authority or, more properly the authority of the Board Chairman
as successor to the Administrator, SRS, to Invalidate a regulation need
not be reached.

Furthermore, this decision applies only to the time period in question,
during which Departmental policy with respect to minimum age was unsettled,
and to sterilizations of individuals between ages 18 and 21 where 18 was
the State age of majority. It is possible that, after agency officials
began to treat the "moratorium' as a regulation, the State was at some
point sufficiently put on notice as to a policy to prohibit FFP in such

sterilizations, but it is not necessary for purposes of this decision to
reach that issue.

Finally, it should be noted that this decision in no way questions the
Department's authority to establish a minimum age for purposes of Federal
funding, see Peck, 454 F. Supp. at 486, but merely decides that there

was no policy applicable to the costs in question establishing 21 as
a minimum apge.

/s/ Malcolm S. Mason



