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RULIRC OR REGUFST FOR RECONSIDERATION OF ROARD DECISION

The Health Care Fianancing Admiuniastration (HCFA) has filed a "Request for
Reconsfderation of Board's Decision Dated October 2, 1980" fa the proceed-
ings {dentified above, The State of California has responded, disagreeins
with the position tsken in RCFA's request.

Although the Board's eurrant regulstions at &5 CFR Part 16 do not expli-
¢itly provids that the Board may rehear its own decisions, the Board Chalr
bas recently ruled that the Board nonatheless has finherent, discretionary
_authority to reconsider its decisions {n exceptiomal circumstances,
considering factors such am the nature of the ervor or omission prompting
the reconaiderstion request, the lenath of time which has psxsed since

the original decisioen was issued, snd any hars that wmight be casused by
reliance on that dectsion., (Ruling ef September 11, 198C, Florida Depart-
sent of Realth and Rshabi{litative Bervices, DCAR Docket Noe. 79-68~FL=HC
and 80~88~FL-HC.) In the Florida case, NCFA had filed a "Paat-Deciasion
KHemorsndus,™ revising WCPA's position on interpretation of a regulation.
Io its original decision upholding the disallowance the Board had given
defarence to BCFA's esarliar interpretation. Florida's request for

reconsideration was granted based on the exceptionsl circumstances present
there.

Applying that same standard, we have determined not to grant VCFA's

request here. The basis for the request is that BCFA “believes that the
decision misconstrues the case of Voe v, Califano, 434 ¥, Supp. 1058 (D,
Conn. 1977), to such an extent that the decision, as it relates to federal
fuading for the sterilization of individoales under age 21, is f{ncorrect

ss a matter of law."™ (HCTA Request, p. l.) KCrA had several opportunities
in this casa to brief the effect of the Yoe decision, as well as opportuaf-
ties for written and oral argument in another case involving a similar
{esue (ses, Maryland Department of Realth and Mental Hygiene, DGAB Docket
%o, T8-AS-MD-HC, Decision MNo. 85, Pebruary 29, 1980).
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As the Board has previously indicated, the Board may find in exceptional
<ircumstances that reconsideration is justified; for example, where a
Board decision contains a clear error of lawv or where there is newly
discovered material evidence. Reconsideration is not justified here,
however, where HCFA's allegation of error relates to a legal issue which
HCFA had extensively briefed and where HCFA's post—-decision argument on
that fssue 1s not substantially new.

RCFA now claims that the Court in Voe necessarily reached the issue of
whether the State could get federdi—?bnding for the sterilization sought
by the plaintiff. This is substantially the game as HCFA's previous
argument that the Voe Court "believed the Federal government to be under
no legal obligation to provide FFP even if the State of Connecticut had
requested it." (HCFA Memorandum in Reply to Order to Show Cause, p. 4.)
We do not find the argument persuasive on the issue of whether California
has a right to the FFP claimed here. In Voe, the State of Connecticut
had a regulation based on the federal "moratorium,” which Connecticut
viewed as a regulation prohibiting federal funding for sterilization of
individuals under age 21. Thus, Connecticut could not have claimed, as
California did before this Board, that it did not have actual notice of
the agency's interpretation and application of the moratorfum. Further-~
more, the circumstances in Voe were distinguishable in that Department
policy was less in a state of flux by 1977, when that case arose, than
during the period from February 21 through May 12, 1975, when California
made the payments in question here.

HCFA's request for reconsideration is denied.

/s/ Nell Minow
/s/ Donald G. Przybylinski

/s/ Norval D. (John) Settle, Panel Chair



