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Petitioner, Brentwood Sub-Acute Healthcare Center (Petitioner or facility), is a long term
care facility located in Burbank, Illinois, that is certified to participate in the Medicare
program as a provider of services. Here, although Petitioner was found substantially non
compliant in June 2006, Petitioner appeals only CMS’s determination that, at the time of
an August 31, 2006 complaint survey, it was not in substantial compliance with the
Medicare “social services regulation,” 42 C.F.R. § 483.15(g)(1). For this alleged
noncompliance, CMS imposed a denial of payment for new admissions (DPNA) from
September 8, 2006 until September 22, 2006, and, because the facility was subject to a
DPNA, it was also precluded from offering a Nurse Aide Training and Certification
Education Program (NATCEP) for two years beginning on September 8§, 2006. The
parties have agreed that this matter may be resolved based on the written record, without
an in-person hearing. 42 C.F.R. § 498.66; Petitioner’s Closing Brief (P. CI. Br.) at 2;
CMS CI. Br. at 1.



2

For the reasons set forth below, I find that the Petitioner was not in substantial
compliance with 42 C.F.R. § 483.15(g)(1) as of the August 31, 2006 survey. I therefore
uphold CMS’s imposition of the DPNA and denial of NATCEP.

I. Background

The Social Security Act (Act) sets forth requirements for nursing facility participation in
the Medicare program, and authorizes the Secretary of Health and Human Services
(Secretary) to promulgate regulations implementing the statutory provisions. Act, § 1819.
The Secretary’s regulations are found at 42 C.F.R. Part 483. To participate in the
Medicare program, a nursing facility must maintain substantial compliance with program
requirements. To be in substantial compliance, a facility’s deficiencies may pose no
greater risk to resident health and safety than “the potential for causing minimal harm.”
42 C.F.R. § 488.301.

The Secretary contracts with state survey agencies to conduct periodic surveys to
determine whether skilled nursing facilities are in substantial compliance with program
participation requirements. Act, § 1864(a); 42 C.F.R. § 488.20. The regulations require
that each facility be surveyed once every twelve months, and more often, if necessary, to
ensure that identified deficiencies are corrected. Act, § 1819(g)(2)(A); 42 C.F.R.

§§ 488.20(a); 488.308. If a facility is not in substantial compliance with program
requirements, CMS may impose a remedy, including a DPNA. 42 C.F.R. § 488.406. The
facility may not then appeal CMS’s choice of remedy. 42 C.F.R. § 488.408(g)(2).

When a facility is found to be out of substantial compliance for three months or longer,
CMS must impose a DPNA. 42 C.F.R. § 488.417. If a facility is subject to a DPNA, its
NATCEP may not be approved. Act, § 1819(f)(2)(B).

Here, following an annual Life Safety Code survey and an annual certification survey
conducted on June 7, 2006 and June 8, 2006, respectively, surveyors from the Illinois
Department of Public Health (State Agency) concluded that the facility was not in
substantial compliance with federal requirements for nursing homes participating in the
Medicare program. CMS Exhibit (CMS Ex.) 6; CMS Ex. 15. By letter dated July 21,
2006, the State Agency notified Petitioner that a DPNA would go into effect on
September 8, 2006, unless the facility achieved substantial compliance by that date. CMS
Ex. 4, at 4.
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Responding to a complaint, on August 31, 2006, the State Agency returned to the facility
and determined that it was not in substantial compliance with 42 C.F.R. § 483.15(g)(1)
(Tag F250 — social services) at a “D” level of scope and severity (isolated deficiency with
potential for more than minimal harm)." As a result of Petitioner’s continued
noncompliance, the DPNA went into effect on September 8§, 2006. CMS Ex. 1.

On September 22, 2006 and October 11, 2006, the State Agency conducted revisit
surveys. CMS Ex. 1, at 1-2. CMS determined that the facility had achieved substantial
compliance as of September 22, 2006, and the DPNA was discontinued as of that day.
CMS Ex. 1, at 2. Because a DPNA was imposed, federal law prohibited Petitioner from
conducting a NATCEP for two years beginning on September 8, 2006. CMS Ex. 1, at 2.

Petitioner here appeals only the deficiency cited on August 31, 2006, 42 C.F.R.

§ 483.15(g)(1) (social services). P. Cl. Br. at 2. Petitioner does not appeal any of the
deficiencies cited during the June 7 and 8 surveys. CMS’s determinations regarding those
un-appealed program participation requirements are therefore final and binding. 42
C.F.R. § 498.20(b).

The parties filed opening briefs (CMS Op. Br. and P. Op. Br.) and submissions. On July
13,2007, I held a telephone pre-hearing conference during which the parties agreed to
have the case decided on written submissions. They filed closing briefs (CMS CI. Br. and
P. CI. Br.) and reply briefs (CMS Reply and P. Reply). CMS has filed 49 exhibits (CMS
Exs. 1-49) and Petitioner has filed 19 exhibits (P. Exs. 1-19). I admitted the exhibits into
the record.

II. Issues
The sole issue before me is whether the facility was in substantial compliance with

Medicare participation requirements at the time of the August 31, 2006 survey,
specifically 42 C.F.R. § 483.15(g)(1) (social services).

! Petitioner argues that the August 31, 2006 survey was not a revisit but a
complaint survey. Whether the survey was a complaint survey or a revisit is irrelevant;
the facility was found not to be in substantial compliance with program requirements
during the survey.



III. Discussion

A. Petitioner was not in substantial compliance with the social
services regulation 42 C.F.R. § 483.15(g)(1) at the time of
the August 31, 2006 survey.

The facility must provide medically-related social services to attain or maintain the
highest practicable physical, mental, and psychosocial well-being of each resident. Act,
§ 1819(b); 42 C.F.R. § 483.15(g).

On August 21, 2006, following a hospital stay for acute urine retention, Resident #3 (R3)
was admitted to the facility with diagnoses of renal failure, acute respiratory failure,
chronic obstructive pulmonary disease, hypothyroidism, diabetes, and anemia. CMS Ex.
42, at2; CMS Ex. 43,at 7,10, 19, 25; P. Ex. 18, at 2. She was on oxygen; she required
assistance with activities of daily living, transfers, and ambulation; and she required 24
hour care and physical therapy. CMS Ex. 43, at 27, 41, 42; CMS Ex. 44, at 3; P. Ex. 18,
at 2.

The next day, August 22, 2006, R3 told the staff that she wanted to go home. CMS Ex.
43,at 7, 8; P. Ex. 18, at 2. Facility staff called the nurse practitioner (NP) who was
covering for R3’s physician. The NP would not give an order for discharge unless R3
was discharged from physical therapy (that the physician had ordered). CMS Ex. 43, at
14; CMS Ex. 44, at 1. Staff explained to R3 and her husband that if she left the facility, it
would be against medical advice. CMS Ex. 44, at 1. That same day, R3 signed a form
certifying that she understood that she was being discharged against medical advice.
CMS Ex. 43, at5; P. Ex. 18, at 1.

That afternoon R3 met with a social worker, Sabrina Jordan, and told her that she had
changed her mind and would stay at the facility that night because she did not have
oxygen at home and because the arrangements for home health services had not been
clarified. CMS Ex. 43, at 7-8; P. Ex. 18, at 2. Social services progress notes indicate that
Ms. Jordan arranged for ambulance transport, home health care, and oxygen to be
delivered to R3’s home. CMS Ex. 43, at 7; P. Ex. 18, at 2. R3 also had a physical
therapy evaluation at the facility that day. CMS Ex. 43, at 10, 14.

On August 23, 2006, R3 decided to go home. Staff obtained a telephone physician’s
order which stated: “[m]ay be discharged to home.” The order does not indicate that the
discharge was against medical advice. CMS Ex. 43, at 12. The facility’s
Interdisciplinary Discharge Summary form for R3 was incomplete and did not include



5

recommendations for physical therapy, 24-hour care, or home health services. It did not
contain contact numbers for physician services, physical therapy, or home health services.
R3’s medications were returned to the pharmacy. CMS Ex. 43, at 6.

Petitioner excuses these shortcomings by claiming that R3’s was not a “normal
discharge” but one against medical advice. P. Cl. Br. at 4; CMS Ex. 44, at 2. While |
agree that R3 initially intended to leave against medical advice, she changed her mind and
stayed so that the facility could plan for her discharge and, ultimately, left pursuant to a
valid physician’s order.

Petitioner argues that its policy requires a physician’s order for all discharges and so the
fact that staff obtained an order for R3’s discharge does not indicate that hers was a
routine discharge.”> P. Cl. Br. at 4. The reasoning behind this argument is not readily
apparent because when a physician advises against discharge he or she is not likely to
give an order for discharge (that is why facilities use against medical advice forms) and
because such a policy would directly contradict the facility’s more specific policy on
discharges against medical advice.” CMS Ex. 45, at 2-3. The facility’s policy on
discharges against medical advice begins with: “If the patient/resident wishes to leave the
health care center without a physician’s order . ...” CMS Ex. 45, at 3 (emphasis added).
Therefore, according to the facility’s own definition, R3 was not a discharge against
medical advice. I find wholly unpersuasive the amended order, obtained at the time of the
survey, on which someone wrote that the discharge was against medical advice. See
CMS Ex. 43, at 13.

> As CMS points out in its Reply, if Petitioner’s interpretation of the discharge
policy is accepted, then sections 1-4 would apply to all discharges. However, the facility
did not comply with section 4, which directs the facility to provide written discharge
instructions/teaching form #FFNP028 to the “resident and family when indicated, in a
language they can understand and document in the medical record.” CMS Reply at 3;
CMS Ex. 45, at 2. The facility medical records do not indicate that a copy of the form
was provided to R3 or her family. See CMS Ex 43.

’ In its pre-hearing brief, Petitioner argues that R3 was not a “planned discharge”
but a “cancelled admission.” P. Op. Br. at 25. Petitioner does not seem to be pursuing
this argument in its closing brief, perhaps because its policy on discharge does not
mention “cancelled admissions.” The designation “cancelled admission” does not lend
itself to R3’s situation. She was admitted to the facility and stayed there two nights, and
the staff repeatedly referred to her “discharge.” CMS Ex. 42, at 2; CMS Ex. 43, at 21.
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Petitioner asserts that residents have constitutional and state statutory rights to refuse
medical treatment.* The resident’s right to refuse treatment is not at issue in this case and
has nothing to do with whether the facility adequately planned for her discharge. Without
citing to any authority, Petitioner seems to suggest that when a resident is discharged
against medical advice, as opposed to being routinely discharged, the facility is not
required to care plan for the resident.’ That might be true in a case where the facility has
no warning or opportunity to plan.® However, here R3 stayed in the facility overnight to
give the facility the opportunity to plan for her return home. The evidence shows that R3
expected the facility to arrange supportive services.

Contrary to Ms. Jordan’s notes, R3’s care giver told surveyors that home health services
had not been arranged. CMS Ex. 46, at § 6. Aside from the social services notes and a
declaration from the facility administrator, Petitioner offers no evidence that it actually
arranged for oxygen or home health services. Moreover, oxygen and home health
services did not satisfy all R3’s home health needs. According to the facility’s own
physical therapist, R3 required physical therapy services, which the social worker usually
arranged. CMS Ex. 44, at 3-4; CMS Ex. 39, at 3. The physical therapist also stated that
R3’s care giver should have been trained on how to transfer safely the resident and how to
manage her in the home. CMS Ex. 39, at 3.

Had the facility followed its own policy and completed R3’s Interdisciplinary Discharge
Summary, the planning oversights that triggered the complaint might have been avoided.
Petitioner had policies in place for discharges, but it did not follow those policies. It had

* Tllinois most likely has statutory provisions concerning a person’s right to refuse
medical treatment, but Petitioner refers to the Texas Administrative Code in its brief. P.
Cl. Br. at 5.

* In its opening brief Petitioner argued that R3 “waived her rights to admission”
when she signed the discharge against medical advice form. P. Op. Br. at 25. Petitioner
cites no authority for this assertion.

% Petitioner argues that “customary assessments and data were not available due to
[R3’s] decision not to remain in the facility.” P. Cl. Br. at 4. The assessments are not at
issue in this case; the question is whether the facility complied with the social services
regulation, specifically by planning for R3’s discharge. If the facility is suggesting that it
did not have sufficient data on R3 to plan for her discharge, I find that unpersuasive, as
her needs were documented and the staff was aware of them.
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sufficient information about R3 to plan adequately for her discharge, but it failed to do so.
The facility could have protected itself by advising R3 that it would not arrange certain
services, but instead it gave her the impression that necessary supportive services were
being arranged for her return home when they were not.

B. Iuphold CMS’s imposition of the DPNA.

Because the facility was not in substantial compliance with program requirements, CMS
has the authority to impose a remedy, and I have no authority to review CMS’s choice, in
this case, a DPNA. 42 C.F.R. § 498.3(b)(13); see also 42 C.F.R. § 488.408(g)(2).
Furthermore, when a facility is not in substantial compliance for three months or longer,
CMS must impose a DPNA. 42 C.F.R. § 488.417.

CMS imposed the DPNA from September 8, 2006 until the facility was found to be in
substantial compliance on September 22, 2006. If a facility is out of compliance with any
participation requirements, CMS has the discretion to impose a DPNA. 42 C.F.R.

§ 488.406. CMS was authorized to impose a DPNA whether or not the facility was out of
substantial compliance for longer than three months.

IV. Conclusion

Thus, because the facility did not adequately plan for the discharge of R3, it was not in
substantial compliance with 42 C.F.R. § 483.15(g)(1) as of August 31, 2006. I uphold
CMS’s imposition of the DPNA.

/s/
Carolyn Cozad Hughes
Administrative Law Judge
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