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Chapter 20 POST-ADJUDICATION ACTIONS 
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20.3 Returned disposition packages 
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20.5 Correcting clerical errors: Amended decisions, dismissals, or remands; clerical 

edits to data 

20.6 Requests for reopening and reopening a decision 

20.7 Requests to vacate an ALJ’s or attorney adjudicator’s dismissal and vacating 

an ALJ’s or attorney adjudicator’s dismissal 

20.8 Requests to review a remand and vacating a remand 

20.9 Processing a response to an OMHA remand 

20.10 Requests for Council review and referrals for own motion review 

20.11 Council remands to OMHA 

20.12 Processing a re-established appeal 

20.13 Requests to obtain approval of a fee 

20.0 Chapter overview 
(Issued: 05-25-18, Effective: 05-25-18) 

This chapter details the various potential post-adjudication actions and how to process 

them. These actions may occur after a decision, dismissal, or remand is issued. Requests 

may be made to correct a clerical error, reopen a decision, vacate a dismissal, or review 

a remand issued by an OMHA adjudicator. OMHA adjudicators then take action to grant 

or deny such a request, and in some instances may initiate an action on own motion. 

In addition, parties may seek Council review of decisions and dismissals. CMS and its 

contractors, or SSA, may also refer decisions and dismissals to the Council for possible 

own motion review. The Council may take a number of actions on an appealed or 

referred case, including remanding the case to OMHA.  
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Caution: When taking the actions described in this chapter, ensure that all PII, PHI, 

and Federal Tax Information is secured and only disclosed to authorized 

individuals (internally, those who need to know). 
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20.1 Effectuation questions 
(Issued: 12-09-21, Effective: 12-09-21) 

20.1.1 How are decisions effectuated and what role does OMHA have? 

Effectuation is the process by which an OMHA adjudicator’s decision is executed. 

Effectuation may take the form of making payment; issuing refunds; furnishing items, 

services, or drugs; or recalculating premiums. OMHA sends decisions to an entity that 

either directly effectuates the decision (for example, SSA, MAOs, or Part D plan 

sponsors) or that issues instructions to another entity to effectuate the decision (for 

example, the AdQIC, which issues effectuation instructions to a MAC or MSP recovery 

contractor that made the initial determination). 

OMHA role in effectuation 

OMHA does not have a role in effectuating decisions and cannot direct any of the above 

entities to take action or otherwise facilitate effectuating a decision. 

20.1.2 Where do we refer effectuation questions for . . . 

20.1.2.1 Decisions on appeals that went through a Part A QIC or Part B QIC? 

• Providers, suppliers, and Medicaid State agencies should contact the MAC 

that made the initial determination for the status of, or questions about, 

effectuation. 

• Applicable plans should contact the MSP recovery contractor that made the 

initial determination for the status of, or questions about, effectuation. 

• Beneficiaries should contact 1-800-MEDICARE (1-800-633-4227) (TTY 1-800-

486-2048) for the status of, or questions about, effectuation. 

20.1.2.2 Decisions on appeals in which a QIO issued the reconsideration (under 

Part A or Part C)? 

• Providers and Medicaid State agencies should contact the QIO that issued 

the reconsideration for the status of, or questions about, effectuation. 

• Beneficiaries should contact 1-800-MEDICARE (1-800-633-4227) (TTY 1-800-

486-2048) for the status of, or questions about, effectuation. 

Note: An entity’s questions to clarify a decision for effectuation (for example, an 

AdQIC clarification request) are addressed in OCPM 20.5.5). 
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20.1.2.3 Decisions on appeals that went through the Part C IRE? 

• Providers and Medicaid State agencies should contact the MAO for the status 

of, or questions about, effectuation. 

• Enrollees should contact the MAO for the status of, or questions about, 

effectuation. 

20.1.2.4 Decisions on appeals that went through the Part D IRE? 

• Enrollees should contact the Part D plan sponsor for the status of, or 

questions about, effectuation. 

20.1.2.5 Decisions on appeals in which SSA issued the reconsideration? 

• Beneficiaries should contact SSA at 1-800-772-1213 (TTY 1-800-325-0778) for 

the status of, or questions about, effectuation. 

20.1.3 What if a beneficiary or enrollee is having ongoing issues with effectuation? 

A beneficiary who indicates that he or she is having ongoing difficulties with an 

effectuation matter may call 1-800-MEDICARE (1-800-633-4227) (TTY 1-800-486-2048) 

and request that the 1-800-MEDICARE representative direct the inquiry to the Medicare 

Beneficiary Ombudsman. The Medicare Beneficiary Ombudsman’s office can assist 

beneficiaries in resolving issues, including effectuation. 

20.1.4 What if a party disagrees with the amount of the payment that is made in 

effectuating a decision? 

The amount of payment made by a Part A or Part B contractor, Part C MAO, or Part D 

plan sponsor in effectuating an ALJ’s or attorney adjudicator’s decision is a new 

determination and must be appealed in accordance with the rules for appealing an 

initial determination.1 However, the appellant may request that the ALJ or attorney 

adjudicator correct or reopen the decision in accordance with OCPM 20.5 or 20.6, 

respectively, if the appellant believes the payment amount is incorrect because of 

ambiguity or error in the decision.  

 
1 42 C.F.R. §§ 405.1046(a)(3), 423.2046(a)(3). This is true even in the context of a stipulated decision where the 
amount of payment was specifically at issue before the ALJ or attorney adjudicator and CMS, a CMS contractor, or 
a plan agreed to the amount of payment in writing or orally at the hearing. See 82 Fed. Reg. 4974, 5074 (Jan. 17, 
2017). 

https://www.ecfr.gov/current/title-42/chapter-IV/subchapter-B/part-405/subpart-I#405.1046
https://www.ecfr.gov/cgi-bin/text-idx?SID=ce109e648b12e40f3a048393f7f22433&mc=true&node=se42.3.423_12046&rgn=div8
https://www.google.com/url?sa=t&rct=j&q=&esrc=s&source=web&cd=2&cad=rja&uact=8&ved=0ahUKEwjs2cbvl8TaAhUINd8KHbpTAKYQFggvMAE&url=https%3A%2F%2Fwww.gpo.gov%2Ffdsys%2Fsearch%2Fpagedetails.action%3FgranuleId%3D2016-32058%26packageId%3DFR-2017-01-17%26acCode%3DFR%26collectionCode%3DFR&usg=AOvVaw1uYrdOHEz31ordMQcdKi-M
https://www.google.com/url?sa=t&rct=j&q=&esrc=s&source=web&cd=2&cad=rja&uact=8&ved=0ahUKEwjs2cbvl8TaAhUINd8KHbpTAKYQFggvMAE&url=https%3A%2F%2Fwww.gpo.gov%2Ffdsys%2Fsearch%2Fpagedetails.action%3FgranuleId%3D2016-32058%26packageId%3DFR-2017-01-17%26acCode%3DFR%26collectionCode%3DFR&usg=AOvVaw1uYrdOHEz31ordMQcdKi-M
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20.2 Updates to the administrative record 
(Issued: 09-21-23, Effective: 09-21-23) 

20.2.1 When do we have to update the administrative record? 

Post-adjudication materials added to the administrative record 

Update the administrative record with any additional documents—including a report of 

contact when applicable—or correspondence related to requests, submissions, or 

actions made or taken on an appeal after a decision, dismissal, or remand is issued, 

unless the documents are purely administrative. 

For example, update the administrative record with the following: 

• Documentation or correspondence from a party or representative concerning 

returned disposition packages (see OCPM 20.3); 

• Documentation or correspondence from a party or representative concerning a 

request to re-send the disposition package (see OCPM 20.4); 

• Documentation or correspondence from a party concerning a request to correct 

or clarify a clerical error (see OCPM 20.5); 

• Documentation or correspondence from a party concerning a request to reopen, 

or from a non-party concerning a referral for own-motion reopening (see OCPM 

20.6); 

• Documentation or correspondence from a party concerning a request to vacate a 

dismissal, or from a non-party concerning a referral to the OMHA adjudicator to 

vacate a dismissal on his or her own motion (see OCPM 20.7);  

• Documentation or correspondence from a party, CMS or its contractors, or a Part 

D plan sponsor concerning a request for review of a remand (see OCPM 20.8); 

• Documentation or correspondence from a CMS contractor or SSA concerning a 

response to an OMHA remand (see OCPM 20.9);  

• Documentation or correspondence from a representative concerning a fee 

petition (see OCPM 20.13); and 

• Other records such as additional correspondence unrelated to a post-

adjudication action (sometimes referred to as “trailer mail”), or records that were 

inadvertently omitted from the administrative record. 
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➢ Add these other records to the administrative record in accordance with 

OCPM 20.2.2 when the records are received or discovered. 

Post-adjudication materials not added to the administrative record 

Do not add the following materials to the administrative record: 

• Incidental inquiries or communications that invoke no request, review, or action, 

such as an appreciative note or phone call; 

• Documentation related to shipping or transferring the administrative record or 

lower level case file; 

• Courtesy copies of actions taken to appeal or refer a decision or dismissal, or seek 

review of a remand; and 

• CMS, CMS contractor, Part D plan sponsor, Council, or SSA clarification requests. 

20.2.2 How do we update the administrative record? 

Check whether an appeal was filed with the Council via the DAB’s Medicare Operations 

Division electronic filing system (MOD E-File) online appeal status lookup tool at 

https://dab.efile.hhs.gov/mod/appeals/public_status. If the MOD E-File tool does not 

show a pending appeal, contact the appellant and other parties who were active in the 

appeal to determine whether an appeal was filed with the Council. 

• If a request for review is pending with the Council, contact the Appeals Policy 

and Operations Division. The Appeals Policy and Operations Division will 

coordinate with the DAB’s Medicare Operation Division to determine how 

materials will be transmitted. 

• If a request for review is not pending with the Council, update the administrative 

record through one of the following procedures: 

ECAPE appeals 

If a QIC or IRE processed the appeal, and the OMHA adjudicator issued a decision or 

dismissal, place the appeal in clerical edit in order to attach the materials to the appeal 

record in ECAPE.  

Note:  Paper documents and media with electronic documents may be destroyed 

after the materials are successfully uploaded to ECAPE and the uploaded 

https://dab.efile.hhs.gov/mod/appeals/public_status
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version is verified as complete (all pages are included, including the back 

side of two-sided documents, are present, and legible). 

Caution: Do not submit any documents containing PII/PHI to the ECAPE Help Desk. 

If a QIO or SSA processed the appeal, or the OMHA adjudicator issued a remand, 

transmit a completed Post-Adjudication Records Transmittal (OMHA-169T) with the 

materials to the same entity to which we transmitted the administrative record (see 

OCPM 19.5.2). Place the appeal in clerical edit in order to attach the materials to the 

appeal record in ECAPE.  

Non-ECAPE appeals 

If the appeal was processed outside of ECAPE and the record has not been mailed, add 

the new records to the administrative record before mailing the record. 

If the appeal was processed outside of ECAPE and the administrative record has been 

mailed, add the new records to the administrative record through one of the following 

procedures: 

• If a QIC or IRE processed the appeal, and the OMHA adjudicator issued a decision 

or dismissal, scan and upload the materials to the appeal record in MAS, using a 

Document Category of Post Decision Documents and a Document Type of Other. 

Note:  Paper documents and media with electronic documents may be 

destroyed after the materials are uploaded to MAS and the 

uploaded version is verified as complete (all pages are included, 

including the back side of two-sided documents, are present, and 

legible). 

• If a QIO or SSA processed the appeal, or the OMHA adjudicator issued a remand, 

transmit a completed Post-Adjudication Records Transmittal (OMHA-169T) with 

the materials to the same entity to which we transmitted the administrative 

record (see OCPM 19.5.2). 

 
2 See 42 C.F.R. §§ 405.1042(a)(2) (“The record will include marked as exhibits, . . .documents and other evidence 
used in making . . . the ALJ’s or attorney adjudicator’s decision . . . .”), 423.2042(a)(2) (providing the same). 

Note: Records are not exhibited if they were not considered in making the 

decision.2 

https://www.hhs.gov/about/agencies/omha/the-appeals-process/case-processing-manual/index.html#chapter19
https://www.hhs.gov/about/agencies/omha/the-appeals-process/case-processing-manual/index.html#chapter19
https://www.ecfr.gov/current/title-42/chapter-IV/subchapter-B/part-405/subpart-I/subject-group-ECFR18c5ab80164e759/section-405.1042
https://www.ecfr.gov/cgi-bin/text-idx?SID=ce109e648b12e40f3a048393f7f22433&mc=true&node=se42.3.423_12042&rgn=div8
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20.3 Returned disposition packages 
(Issued: 09-21-23, Effective: 09-21-23) 

20.3.1 What are disposition packages, where are they sent, and what happens if 

they are returned? 

The disposition package includes the notice, a copy of the decision, dismissal, or remand 

order, any attachments listing beneficiaries and/or appeals in multi-beneficiary appeals, 

and enclosures, such as an index of the administrative record. The disposition package is 

sent to the recipient’s last known address. If the disposition package is returned, the 

reason for the return and whether updated address information is available determines 

whether it is re-sent. 

20.3.2 What do we do if a disposition package sent to a CMS contractor or SSA is 

returned? 

If the returned disposition package was sent to a CMS contractor or SSA, check the CMS 

Contractors and SSA Contact List (available internally as support material to OCPM 

Chapter 6) to verify the address used is current for the entity or contractor jurisdiction. 

If the returned disposition package was sent to the current entity and address in the 

CMS Contractors and SSA Contact List, contact the Appeals Policy and Operations 

Division for resolution. 

If the returned disposition package was not sent to the current entity or address in the 

tables, re-send the disposition package to the correct entity and address. 

• Draft a Re-sent Records Cover Letter (OMHA-167T) indicating where the 

disposition package was originally sent and that it was returned, dated with the 

date the cover letter will be placed in the mail; 

• Enclose the contents of the returned disposition package with the Re-sent 

Records Cover Letter (OMHA-167T); and 

• Update the administrative record (see OCPM 20.2.2) with: 

1) The original or a copy of the returned disposition package envelope; and 

2) The original Re-sent Records Cover Letter (OMHA-167T). 
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20.3.3 What do we do if the disposition package sent to a party or representative is 

returned, with a forwarding address? 

If the returned disposition package has a forwarding address: 

• Update the contact address in the case processing system; 

• Draft a Re-sent Records Cover Letter (OMHA-167T) indicating where the 

disposition package was originally sent and that it was returned, dated with the 

date the cover letter will be placed in the mail; 

• Enclose the contents of the returned disposition package with the Re-sent 

Records Cover Letter (OMHA-167T); and 

• Update the administrative record (see OCPM 20.2.2) with: 

1) The original or a copy of the returned disposition package envelope; and 

2) The original Re-sent Records Cover Letter (OMHA-167T). 

20.3.4 What do we do if the disposition package sent to a party or representative is 

returned, without a forwarding address? 

If the disposition package is returned as not deliverable as addressed or for other 

reasons (for example, “no longer at address”), check the contact address in the case 

processing system to ensure the disposition package was sent to the most recent 

address of record and to confirm the address used was complete. 

If the case processing system has a more complete or updated address: 

• Draft a Re-sent Records Cover Letter (OMHA-167T) indicating where the 

disposition package was originally sent and that it was returned, dated with the 

date it will be placed in the mail; 

• Enclose the contents of the returned disposition package with the Re-sent 

Records Cover Letter (OMHA-167T); and 

Note: Do not add a copy of the contents of the returned disposition package to 

the administrative record because the originals are already part of the 

record—only add the returned envelope, to document the package was 

returned and any additional information provided by the mail service, such 

as an updated address. 
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• Update the administrative record (see OCPM 20.2.2) with: 

1) The original or a copy of the returned disposition package envelope; and 

2) The original Re-sent Records Cover Letter (OMHA-167T). 

If the case processing system does not have a more complete or updated address: 

• Attempt to contact the appellant or representative at the phone number of 

record to obtain an updated or more complete address. Complete a Report of 

Contact (OMHA-101) to document the attempt to obtain updated or complete 

address information, and any address information provided. 

If the attempt results in updated or more complete address information, re-send the 

disposition package as in OCPM 20.3.3. 

If the attempt does not result in updated or more complete address information: 

• Update the administrative record (see OCPM 20.2.2) with:  

1) The original or copy of the returned disposition package envelope; and 

2) The report of contact documenting the attempt to obtain updated address 

information.  

Note:  Do not add a copy of the contents of the returned disposition package to 

the administrative record because the originals are already part of the 

record—only add the returned envelope, to document the package was 

returned and any additional information provided by the mail service. 
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20.4 Requests to re-send the disposition package or its contents 
(Issued: 09-21-23, Effective: 09-21-23) 

20.4.1 What are disposition packages and when will OMHA re-send them? 

The disposition package includes the notice, a copy of the decision, dismissal, or remand 

order, any attachments listing beneficiaries and/or appeals in multi-beneficiary appeals, 

and enclosures, such as an index of the administrative record. A party may request a 

copy of the disposition package or its contents. 

If the administrative record has not been mailed or transferred to the entity that holds 

the permanent record, OMHA still holds the administrative record and must provide the 

requested documents. 

If the administrative record has been mailed or transferred to the entity that holds the 

permanent record, OMHA will only obtain and re-send the disposition package or the 

requested contents if the party or representative asserts that: 

• The disposition package was not received (see OCPM 20.4.3, 20.4.4, and 20.4.5); 

or  

• The disposition package received is incomplete (for example, only the odd 

numbered pages of a decision were received, or a document is missing) (see 

OCPM 20.4.6). 

After OMHA mails or transfers the administrative record to the entity that holds the 

permanent record, parties and representatives must direct any other requests for a 

copy of the disposition package or its contents to the holder of the administrative 

record. The holder may require a FOIA request. 

Note: A FOIA request is not necessary for a party or representative to obtain 

copies of the disposition package or its contents from OMHA. See also 

OCPM 2.2.3 and 2.4.2.4. 

Example: The disposition package was sent to a party’s representative in accordance 

with OCPM 19.5.2, but the party requests a copy of the disposition package. 

OMHA may send the party a copy of the disposition package without 

requiring a FOIA request.  

https://www.hhs.gov/about/agencies/omha/the-appeals-process/case-processing-manual/index.html#chapter2
https://www.hhs.gov/about/agencies/omha/the-appeals-process/case-processing-manual/index.html#chapter2
https://www.hhs.gov/about/agencies/omha/the-appeals-process/case-processing-manual/index.html#chapter19
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• If a Part A QIC or Part B QIC processed the appeal, provide the requesting 

individual with the AdQIC’s fax number for case file requests, available on the 

current CMS Contractors and SSA Contact List. 

• If the Part B DME QIC processed the appeal, direct the requesting individual to 

visit their website (https://www.medicaredmeappeals.com/) and follow the 

instructions listed under “Medicare Appellants > Obtain a Copy of Your Case.” 

• If a QIO processed the appeal, provide the requesting individual with contact 

information for the individual tasked with responding to record requests after 

OMHA has shipped the case file, as indicated on the current CMS Contractors and 

SSA Contact List (available internally as support material to OCPM chapter 6). 

• If a Part C IRE processed the appeal, direct the requesting individual to visit the 

Part C IRE’s website (https://www.medicareappeals.com) and follow the 

instructions listed under “Medicare Enrollees > Obtain a Copy of Your Case File.” 

• If a Part D IRE processed the appeal, direct the requesting individual to visit the 

Part D IRE’s website (https://partdappeals.c2cinc.com) and follow the 

instructions listed under “Part D Enrollees & Representatives > Request a Copy of 

Your Case File.” 

• For appeals of SSA reconsiderations, refer the requesting individual to the SSA 

FOIA Requester Service Center, at 1-410-965-1727. 

• If an appeal is pending with the Council, refer the requesting individual to the 

DAB’s Medicare Operations Division, at DABMODHotline@hhs.gov or 1-866-365-

8204. 

20.4.2 How do we process a request to re-send the disposition package or its 

contents? 

A request to re-send the disposition package or its contents may be oral or in writing. If 

the request is oral, complete a Report of Contact (OMHA-101) to document the request 

in the administrative record. 

Respond in writing to all requests: 

• If the request is honored, use one of the cover letters described in the following 

subsections. 

https://www.medicaredmeappeals.com/
https://www.medicareappeals.com/
https://partdappeals.c2cinc.com/
mailto:DABMODHotline@hhs.gov
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• If the request is not honored, send a Records Request Referral (OMHA-166) 

explaining why OMHA cannot provide the requested documentation. 

20.4.3 What if we sent the disposition package to the party and not the party’s 

representative? 

If the disposition package was mailed to the party instead of the party’s representative, 

the team must re-send the disposition package to the representative.3 See OCPM 19.5.2 

information on disposition package recipients. Enclose a Re-sent Records Cover Letter 

(OMHA-167) indicating: 

1) The original package was inadvertently sent only to the represented party; 

2) The individual contacted OMHA and indicated the representative did not 

receive the disposition package; and 

3) The date the individual contacted OMHA. 

• Date the Re-sent Records Cover Letter (OMHA-167) with the date the cover letter 

will be placed in the mail with the new copy of the disposition package to 

document when the disposition package was re-sent.  

• Update the administrative record with the request or report of contact and the 

Re-sent Records Cover Letter (OMHA-167T) (see OCPM 20.2). 

20.4.4 What if the individual asserts they did not received the disposition package 

and there is no address change? 

If the address of record is current and the original package was sent to that address, re-

send the disposition package to that address with a Re-sent Records Cover Letter 

(OMHA-167) (do not issue an amended notice) indicating: 

 
3 See 42 C.F.R. § 405.910(i)(2). 
4 The Council has held that the notice of decision at each level of appeal must be sent to the representative. See, 
e.g., M-14-2826, where the Council held the Request for ALJ Hearing was not untimely, because it was filed within 
60 days of the date the representative received it. See also, M-11-2523 and M-13-3476, where the Council found 
the Request for ALJ Hearing was untimely but found good cause for untimely filing because the QIO decision was 
sent to the party, and not the party’s representative. 

Note: It is important to re-send the disposition package to the appellant’s 

representative, as appropriate, because the date of representative’s receipt 

affects the appellant’s timeframe to appeal.4 

https://omhaportal.hhs.gov/Pages/OCPM/main.aspx#ch19
https://www.ecfr.gov/current/title-42/chapter-IV/subchapter-B/part-405/subpart-I/section-405.910
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1) The original package was sent to the address of record and not returned; 

2) The individual contacted OMHA and indicated the package was not received; 

3) The date the individual contacted OMHA; and 

4) That the package is being re-sent as a courtesy. 

• Date the Re-sent Records Cover Letter (OMHA-167T) with the date the cover 

letter will be placed in the mail with the new copy of the disposition package to 

document when the disposition package was re-sent. 

• Update the administrative record with the request or report of contact and the 

Re-sent Records Cover Letter (OMHA-167T) (see OCPM 20.2). 

20.4.5 What if the individual asserts they did not receive the disposition package 

and provides a different address? 

If the address of record is not current and the original package was sent to that address, 

or the package was not sent to the address of record, re-send the disposition package to 

the correct address with a Re-sent Records Cover Letter (OMHA-167) (do not issue an 

amended notice) indicating: 

1) The address where the original package was sent and that it was not 

returned; 

2) The individual contacted OMHA and indicated the package was not received 

and provided a different address; and 

3) The date the individual contacted OMHA.  

• Date the Re-sent Records Cover Letter (OMHA-167T) with the date the letter will 

be placed in the mail with the new copy of the disposition package to document 

when the disposition package was re-sent. 

• Update the administrative record with the request or report of contact and the 

Re-sent Records Cover Letter (OMHA-167T) (see OCPM 20.2), and, if necessary, 

ensure appropriate updates are made to the address information in the case 

processing system. 

Note: A PII breach must be reported if the disposition package was sent to an 

incorrect address (for example, the address was not the last known address 

at the time the disposition package was sent). 
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20.4.6 What if the individual asserts the disposition package received was missing 

documents or incomplete? 

If the requesting individual asserts the disposition package was incomplete (for 

example, partial documents or missing documents), re-send the disposition package, 

verifying that the disposition package being sent includes any missing pages or 

documents identified in the request, with a Re-sent Records Cover Letter (OMHA-167T) 

(do not issue an amended notice) indicating: 

1) The individual contacted OMHA and indicated the disposition package was 

incomplete; and 

2) The date the individual contacted OMHA. 

• Date the Re-sent Records Cover Letter (OMHA-167T) with the date the letter will 

be placed in the mail with the new copy of the disposition package to document 

when the disposition package was re-sent. 

• Update the administrative record with the request or report of contact and the 

Re-sent Records Cover Letter (OMHA-167T) (see OCPM 20.2). 

  

Note: If the requesting individual is not entitled to receive the documents (for 

example, a beneficiary is requesting documents intentionally omitted 

because they pertain to another beneficiary), or the request identifies 

materials that were not part of the disposition package, do not re-send the 

disposition package. Explain in the cover letter why the documentation was 

not provided or that the requested documentation was not part of the 

disposition package. 



Post-Adjudication Actions 16 

 

20.5 Correcting clerical errors: Amended decisions, dismissals, or 

remands; clerical edits to data 
(Issued: 09-21-23, Effective: 09-21-23) 

20.5.1 What are clerical errors? 

A clerical error may occur in a decision, dismissal, or remand; or when entering data in 

the case processing system. Clerical errors include, but are not limited to, typographical 

errors in decisions, dismissals or remands; and data entry errors in the case processing 

system. 

20.5.2 Do clerical errors have to be corrected? 

Clerical errors should be corrected, and they must be corrected if they are preventing 

effectuation (see OCPM 20.5.6). 

• If a clerical error is made in a decision, dismissal, or remand, issue an amended 

decision, dismissal, or remand with corrected information, and update the 

administrative record (see OCPM 20.5.7). 

• If there is a clerical error in the data in the case processing system (for example, 

the disposition on the “ALJ Disposition” tab in ECAPE was marked as “favorable” 

when it should have been “unfavorable”), the data can be corrected if 

appropriate via a clerical edit to the case processing system (see OCPM 20.5.8). 

20.5.3 How are clerical errors identified and who may request a correction or 

clarification? 

A party, SSA, CMS or CMS contractor (e.g., the AdQIC), a Part D plan sponsor, or the 

Council may request a correction or clarification, or an OMHA adjudicator may issue a 

correction or clarification on the adjudicator’s own motion. 

20.5.4 Where is a party or non-party request for correction or clarification filed? 

A party’s request may be filed directly with the adjudicator who issued the decision, 

dismissal, or remand; or uploaded to the e-Appeal Portal.  

Generally, SSA, CMS and CMS contractor, Part D plan sponsor, and Council requests for 

correction or clarification are sent to the Appeals Policy and Operations Division for 

coordination and oversight. 

• SSA requests for correction or clarification on an IRMAA appeal are sent to 

Central Operations and hand delivered to the assigned adjudicator. 
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• AdQIC requests for correction or clarification are sent to the Appeals Policy and 

Operations Division for coordination and oversight. The Appeals Policy and 

Operations Division directs the request to the Hearing Office Director or 

designee of the field office for the applicable adjudicator. As directed by the 

Hearing Office Director or designee, the field office administration team forwards 

the AdQIC clarification request to the applicable adjudicator, or Associate Chief 

ALJ when necessary (see OCPM 20.5.5.1). The Appeals Policy and Operations 

Division tracks these clarification requests until resolved. 

20.5.5 How do we process a request to correct or clarify a decision, dismissal, 

remand, or data? 

A request to correct or clarify a decision, dismissal, remand, or data may be oral or in 

writing. If the request is oral, complete a Report of Contact (OMHA-101) to document 

the request. 

For requests submitted by a party: 

• If the request is granted, send the appropriate amended notice with the 

appropriate amended decision or order described in OCPM 20.5.7.2. 

• If the request is not granted, send a Generic Notice (OMHA-120T) with an Order 

Denying Request for Correction or Clarification (OMHA-195T) explaining why the 

request is denied, as discussed in OCPM 20.5.5.4. 

For requests submitted by SSA, CMS and CMS contractors, the Council, or a Part D plan 

sponsor: 

 
5 See 42 C.F.R. §§ 405.1102(a), 423.2102(a). 
6 See 42 C.F.R. §§ 405.1056(g), 423.2056(g). 

Note: A request for correction or clarification does not stay or extend the 60 

calendar day period to request Council review of a decision or dismissal,5 or 

the 30 calendar day period to request Chief ALJ review of a remand.6 

However, if an ALJ or attorney adjudicator issues an amended decision or 

amended dismissal in response to the request for correction or clarification, 

then the timeframe for requesting Council review will start on the date the 

amended disposition document is issued. 

https://www.ecfr.gov/current/title-42/chapter-IV/subchapter-B/part-405/subpart-I/subject-group-ECFRb9b1c22e572c1d1/section-405.1102
https://www.ecfr.gov/cgi-bin/text-idx?SID=ce109e648b12e40f3a048393f7f22433&mc=true&node=se42.3.423_12102&rgn=div8
https://www.ecfr.gov/current/title-42/chapter-IV/subchapter-B/part-405/subpart-I/subject-group-ECFR18c5ab80164e759/section-405.1056
https://www.ecfr.gov/cgi-bin/text-idx?SID=ce109e648b12e40f3a048393f7f22433&mc=true&node=se42.3.423_12056&rgn=div8
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• If the request is granted, send the appropriate amended notice with the 

appropriate amended decision or order described in OCPM 20.5.7.2, but no 

additional response to the requestor is required. 

• If the request is not granted, the adjudicator must notify the Appeals Policy and 

Operations Division. 

20.5.5.1 Who reviews the request? 

The adjudicator who issued the decision, dismissal, or remand reviews the request, 

to determine whether a clerical error was made and issues the Amended Decision 

(OMHA-152A), Amended Order of Dismissal (OMHA-173A), or Amended Order of 

Remand (OMHA-175AT) if necessary. 

• If the adjudicator has separated from OMHA or is not available for more than 

20 calendar days, the adjudicator’s field office Associate Chief ALJ determines 

whether to amend the decision, dismissal, or remand. If an Associate Chief ALJ 

makes the determination to amend the decision, dismissal, or remand, the 

appeal must be reassigned to the Associate Chief ALJ for processing. 

20.5.5.2 How long do we have to respond to a request? 

For standard appeals, the adjudicator takes action to resolve the clerical error or 

deny the request within 60 calendar days after the request is received, except that 

clarification requests received from an entity responsible for effectuating a decision 

(for example, SSA) or issuing instructions to an effectuating entity (for example, the 

AdQIC) must be resolved within 30 calendar days after the request is received. 

For expedited Part D appeals, the adjudicator takes action to resolve the clerical 

error or deny the request within 10 calendar days after the request is received. 

20.5.5.3 What if we need the administrative record to assess a request? 

The adjudicator can access the electronic file in the case processing system in read-

only status. If the adjudicator requires the administrative record to consider a 

Note: If an OMHA adjudicator declines to issue an amended or corrected decision 

or correct data in response to an AdQIC clarification request, the 

adjudicator must respond in writing directly to the AdQIC and must notify 

the Appeals Policy and Operations Division of their decision for tracking 

purposes. 
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request or referral for a non-ECAPE appeal, the adjudicator uses the electronic 

version of the administrative record if one is available in the case processing system. 

If an electronic version of a paper record is not available, a paper copy of the 

administrative record may be requested through Central Operations. Central 

Operations will submit a request to the entity to which the case file was shipped. 

• The time between the date a copy of a paper administrative record is 

requested and the date it is received does not count toward the time frames 

in OCPM 20.5.5.2 for responding to the request. 

20.5.5.4 When may an adjudicator deny a request? 

A request may not be denied if a correction or clarification is necessary for 

effectuating a decision. 

A request may be denied if it is not received within 180 calendar days of the date the 

original decision, dismissal, or remand was issued (unless the error is preventing 

effectuation). 

In other circumstances, a request may be denied if the adjudicator does not believe 

a correction or clarification is warranted. 

For requests submitted by a party: 

• If the request is not granted, send a Generic Notice (OMHA-120T) with an 

Order Denying Request for Correction or Clarification (OMHA-195T) explaining 

why the request is denied. 

• Update the administrative record (see OCPM 20.2.2) with: 

1) The request for correction or clarification; 

2) The notice with order denying the request; and 

3) Any other documentation relevant to the determination to deny the 

request that is not already in the administrative record. 

For requests submitted by SSA, CMS and CMS contractors, the Council, or a Part D 

plan sponsor: 

• If the request is not granted, the adjudicator must notify the Appeals Policy 

and Operations Division. 

• No updates to the administrative record are required. 
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20.5.6 What does an adjudicator consider in determining whether to correct or 

clarify a decision, dismissal, remand, or data? 

20.5.6.1 When is an amended decision, dismissal, or remand issued? 

An Amended Decision (OMHA-152A), Amended Order of Dismissal (OMHA-173AT), 

or Amended Order of Remand (OMHA-175AT) is issued if: 

• A clerical error was brought to OMHA’s attention or OMHA discovered the 

error within 180 calendar days of the date the original decision, dismissal, or 

remand was issued (unless the error is preventing effectuation); and 

• The clerical error involves: 

➢ Correcting the identity of a party, participant, or representative (for 

example, a name or Medicare number (HICN or MBI)); 

➢ Correcting dates or descriptions of the claim or items or services at issue 

(for example, a date of service or procedure code); 

➢ Correcting appeal numbers involved (for example, an OMHA appeal 

number);  

➢ Correcting hearing dates or attendees; or 

➢ Reconciling the decision outcome described in the decision summary with 

the decision outcome stated in the conclusions of law when they are 

inconsistent. 

The amended decision, dismissal, or remand must be of the same type as the original 

disposition—for example, an amended decision amends a decision. 

• If a decision, dismissal, or remand was issued in error—for example, a 

decision was issued when a dismissal should have been issued—a decision 

must be reopened, or a dismissal or remand vacated under other provisions 

of the OCPM. The appropriate type of decision, dismissal, or remand may 

then be issued for the re-established appeal. 

Note: The amended decision, dismissal, or remand may be issued after the 180 

calendar day period, provided the error was brought to OMHA’s attention 

or discovered by OMHA within the 180 calendar day period. 
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An amended decision may not be issued if the basis for revising the decision would 

constitute good cause for reopening the decision under 42 C.F.R. section 405.986(a). 

For example, the reopening process is used for a decision if the findings or analysis 

are altered, or the outcome of the decision, taken as a whole, changes. 

20.5.6.2 What is the effect of a pending Council appeal or OMHA review? 

Amended decisions, dismissals, and remands may be issued, and clerical edits to 

data may be made, regardless of whether the decision or dismissal is pending before 

the Council, or a remand is under review at OMHA. 

If there is a remand review pending at OMHA (see OCPM 20.8), a copy of the 

amended remand order must be sent to the Appeals Policy and Operations Division. 

20.5.7 What is the process for issuing an amended decision, dismissal, or remand? 

20.5.7.1 What is required in an amended decision, dismissal, or remand? 

Issue an amended version of a decision with an Amended Decision (OMHA-152A), an 

amended version of a dismissal with an Amended Order of Dismissal (OMHA-173AT), 

and an amended version of a remand with an Amended Order of Remand (OMHA-

175AT). All requirements for a decision, dismissal, or remand apply to the amended 

version. An amended decision, dismissal, or remand includes: 

• A summary at the outset of the amended decision, dismissal, or remand 

indicating when the original decision, dismissal, or remand was issued and the 

changes being made; and 

Example: This amended decision is issued to correct the dates of service 
identified in the original decision issued on March 28, 2023. 

Example: This amended decision is issued to correct the outcome stated in 

the Summary of the Decision, in the original decision issued on 

March 28, 2023. 

• The corrected information or language in the body of the decision, dismissal, 

or remand. 

Note: If an amended decision or dismissal is issued, the updated decision or 

dismissal is forwarded to the Council by the receiving CMS contractor, 

plan, or SSA, when the administrative record is updated. 

https://www.ecfr.gov/cgi-bin/text-idx?SID=728808cfc303a12e6f15a3ed987fc0e1&mc=true&node=se42.2.405_1986&rgn=div8
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20.5.7.2 What type of notice is required, and does anything else have to be sent 

with an amended decision, dismissal, or remand? 

• Issue an Amended Decision (OMHA-152A), Amended Order of Dismissal 

(OMHA-173A), or Amended Order of Remand (OMHA-175AT) with the 

appropriate notice: 

➢ Notice of Amended Decision (OMHA-1051AT); 

➢ Notice of Amended Dismissal (OMHA-1072AT);  

➢ Notice of Amended Remand (OMHA-1075AT); 

➢ Notice of Amended Decision Affirming Dismissal (OMHA-150AT); 

➢ Notice of Amended Dismissal of Request for Review of a Dismissal (OMHA-

171AT); or 

➢ Notice of Amended Remand on Request for Review of a Dismissal (OMHA-

176AT). 

• Date the amended notice with the date that it will be placed in the mail. 

• Send the following to all parties and entities entitled to the notice (generally, 

the same parties and entities to whom the original notice and decision, 

dismissal, or remand were sent): 

➢ The notice; 

➢ The amended decision, dismissal, or remand; 

➢ A DAB-101 (for amended decisions and dismissals on requests for hearing 

only); and 

➢ Any other pertinent enclosures. 

20.5.7.3 What is added to the administrative record when an amended decision, 

dismissal, or remand is issued? 

Update the administrative record (see OCPM 20.2) with the following: 

• The written or documented oral request for correction or clarification, if one 

was submitted by a party; 
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• The amended notice; amended decision, dismissal, or remand; and any other 

enclosures sent to the parties; and 

• Any other documentation relevant to the determination to issue an amended 

decision, dismissal, or remand that is not already in the administrative record. 

20.5.8 What is the process for correcting data? 

20.5.8.1 When is data in the case processing system edited? 

Data in the case processing system is edited to correct data when the original data 

entered were inaccurate. For example, if the disposition outcome was entered 

incorrectly for a decision, the case processing system is edited to reflect the outcome 

of the decision that was issued. 

Data in the case processing system may be corrected at any time. 

20.5.8.2 How are edits to data in the case processing system made? 

Place the appeal in clerical edit (or send a request to MAS Support if the appeal was 

processed outside of ECAPE), select the reason for clerical edit, and correct the data. 

If an amended decision, dismissal, or remand also needs to be issued, you can 

complete this through the clerical edit process as well.  

20.5.8.3 Do we have to provide notice to the parties when we make clerical edits 

to data in the case processing system? 

No notice to parties is issued for clerical edits to data in the case processing system.  
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20.6 Requests for reopening and reopening a decision 
(Issued: 09-21-23, Effective: 09-21-23) 

20.6.1 When can a decision be reopened? 

20.6.1.1 What is a reopening? 

A reopening is a remedial action taken to change a binding decision, even if the 

decision was correct at the time the decision was made.7 

20.6.1.2 What is needed to reopen a decision? 

A decision can be reopened for good cause, or fraud or similar fault.8 

20.6.1.3 How long does an adjudicator have to reopen a decision? 

An adjudicator may initiate, on their own motion, a reopening for good cause, or a 

party may request a decision be reopened for good cause within 180 calendar days 

of the date the decision was issued (that is, the date of the notice of decision).9 

If the decision was procured by fraud or similar fault, the adjudicator may reopen 

the decision at any time.10 

20.6.1.4 What is the effect of a pending Council appeal or judicial review? 

When an appeal has been filed with the Council, the adjudicator may not reopen his 

or her decision until all appeal rights have been exhausted.11 The decision may not 

be reopened if an appeal is pending with the Council, the appellant’s time to request 

judicial review has not elapsed, or an appeal is pending judicial review. If an appeal is 

pending with the Council, send a Generic Notice (OMHA-120T) with an Order 

Denying Request to Reopen (OMHA-196T), explaining why the request is denied, as 

discussed in OCPM 20.6.7.1.  

 
7 42 C.F.R. §§ 405.980(a), 423.1978, 423.1980(a). 
8 42 C.F.R. §§ 405.980(d)(2), (e)(2), 423.1980(d)(2), (e)(2). Cf. § 478.48(c). 
9 42 C.F.R. §§ 405.980(d)(2), (e)(2), 423.1980(d)(2), (e)(2). 
10 42 C.F.R. §§ 405.980(d)(2), 423.1980(d)(2). Cf. § 478.48(c). 
11 42 C.F.R. §§ 405.980(a)(4), 423.1980(a)(2). 

Note: OCPM 20.6 applies only to a legal reopening. See OCPM 20.12 for more 

information on re-established appeals, which applies to any administrative 

action in which a new case record is created for an appeal. 

https://www.ecfr.gov/cgi-bin/text-idx?SID=071223eaca440495b7d406de0f9bb74e&mc=true&node=se42.2.405_1980&rgn=div8
https://www.ecfr.gov/cgi-bin/text-idx?SID=ce109e648b12e40f3a048393f7f22433&mc=true&node=se42.3.423_11978&rgn=div8
https://www.ecfr.gov/cgi-bin/text-idx?SID=ce109e648b12e40f3a048393f7f22433&mc=true&node=se42.3.423_11980&rgn=div8
https://www.ecfr.gov/cgi-bin/text-idx?SID=071223eaca440495b7d406de0f9bb74e&mc=true&node=se42.2.405_1980&rgn=div8
https://www.ecfr.gov/cgi-bin/text-idx?SID=ce109e648b12e40f3a048393f7f22433&mc=true&node=se42.3.423_11980&rgn=div8
https://www.ecfr.gov/cgi-bin/text-idx?SID=e9bcbc6899a0ab9ca053efac4d78b560&mc=true&node=se42.4.478_148&rgn=div8
https://www.ecfr.gov/cgi-bin/text-idx?SID=071223eaca440495b7d406de0f9bb74e&mc=true&node=se42.2.405_1980&rgn=div8
https://www.ecfr.gov/cgi-bin/text-idx?SID=ce109e648b12e40f3a048393f7f22433&mc=true&node=se42.3.423_11980&rgn=div8
https://www.ecfr.gov/cgi-bin/text-idx?SID=071223eaca440495b7d406de0f9bb74e&mc=true&node=se42.2.405_1980&rgn=div8
https://www.ecfr.gov/cgi-bin/text-idx?SID=ce109e648b12e40f3a048393f7f22433&mc=true&node=se42.3.423_11980&rgn=div8
https://www.ecfr.gov/cgi-bin/text-idx?SID=e9bcbc6899a0ab9ca053efac4d78b560&mc=true&node=se42.4.478_148&rgn=div8
https://www.ecfr.gov/cgi-bin/text-idx?SID=071223eaca440495b7d406de0f9bb74e&mc=true&node=se42.2.405_1980&rgn=div8
https://www.ecfr.gov/cgi-bin/text-idx?SID=ce109e648b12e40f3a048393f7f22433&mc=true&node=se42.3.423_11980&rgn=div8
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20.6.1.5 Can an adjudicator reopen a dismissal or remand? 

No, a reopening is an action taken by an adjudicator to revise their decision.12 Other 

post-adjudication actions may be taken on dismissals and remands. See OCPM 20.7 

for vacating a dismissal and OCPM 20.8 for vacating a remand. 

20.6.1.6 Can a decision affirming a reconsideration dismissal be reopened? 

Yes, a decision affirming a reconsideration dismissal may be reopened under the 

reopening provisions because it is a decision. 

20.6.2 Who determines whether to reopen a decision? 

The adjudicator who issued the decision reviews the request or referral and determines 

whether to reopen the decision. 

• If the adjudicator has separated from OMHA or is not available for more than 20 

calendar days, the adjudicator’s field office Associate Chief ALJ determines 

whether to reopen the decision. If an Associate Chief ALJ decides to reopen the 

decision, the appeal is reassigned to the Associate Chief ALJ and they adjudicate 

the re-established appeal. 

 
12 42 C.F.R. §§ 405.980(a)(1)(iii), 423.1980(a)(1)(iii). 

Note: Use the DAB’s Medicare Operations Division electronic filing system (MOD 

E-File) online appeal status lookup tool 

(https://dab.efile.hhs.gov/mod/appeals/public_status) to see if an appeal 

has been filed with the Council. If the electronic filing system does not 

show a pending appeal, contact the appellant and other parties who were 

active in the appeal to determine whether an appeal was filed with the 

Council.  

Note: If it is necessary to contact the appellant or other parties to the appeal, 

add a completed a Report of Contact to the administrative record of the 

appeal. 

Note: If a request to reopen seeks to correct or clarify an error in the decision, and 

good cause to reopen the decision is not found, the request to reopen is 

https://www.ecfr.gov/current/title-42/chapter-IV/subchapter-B/part-405/subpart-I/subject-group-ECFR70fab268832aef1/section-405.980
https://www.ecfr.gov/cgi-bin/text-idx?SID=ce109e648b12e40f3a048393f7f22433&mc=true&node=se42.3.423_11980&rgn=div8
https://dab.efile.hhs.gov/mod/appeals/public_status
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20.6.3 How is the reopening process initiated . . . 

20.6.3.1 By an adjudicator? 

An adjudicator may initiate, on his or her own motion, the process to determine 

whether: (1) there is good cause to reopen a decision (see OCPM 20.6.6.1); or (2) a 

decision was procured by fraud or similar fault (see OCPM 20.6.6.2).13 

20.6.3.2 By a party? 

A party may initiate the process to determine whether there is good cause to reopen 

a decision.14 A party’s request to reopen a decision must be in writing. 

20.6.3.3 By a non-party? 

A non-party may not request a reopening. However, a non-party may refer 

information for the adjudicator to consider, which may result in the adjudicator 

exercising his or her own motion authority to reopen a decision. 

20.6.4 Where is a party request to reopen non-party referral filed? 

A party request to reopen or non-party referral may be filed directly with the 

adjudicator who issued the decision, uploaded to the e-Appeal Portal, or filed with 

Central Operations at: 

OMHA Central Operations 

Attn: Administrative Mail Stop 

 
13 42 C.F.R. §§ 405.980(d)(2), 423.1980(d)(2). 
14 42 C.F.R. §§ 405.980(e)(2), 423.1980(e)(2). 
15 See 42 C.F.R. §§ 405.1102(a) (providing 60 calendar days after receipt of an ALJ or attorney adjudicator’s 
decision, to request Council review), 423.2102(a) (providing the same). 

treated as a request to correct or clarify the decision and processed in 

accordance with OCPM 20.5. 

Note: A request to reopen does not stay or extend the 60 calendar day period to 

request Council review of the decision, if such review is available.15 

Example: HHS OIG or another law enforcement entity may refer a finding of fraud 

(such as a False Claims Act violation) made by a court of competent 

jurisdiction or admitted to by a party. 

https://www.ecfr.gov/current/title-42/chapter-IV/subchapter-B/part-405/subpart-I/subject-group-ECFR70fab268832aef1/section-405.980
https://www.ecfr.gov/cgi-bin/text-idx?SID=ce109e648b12e40f3a048393f7f22433&mc=true&node=se42.3.423_11980&rgn=div8
https://www.ecfr.gov/current/title-42/chapter-IV/subchapter-B/part-405/subpart-I/subject-group-ECFR70fab268832aef1/section-405.980
https://www.ecfr.gov/cgi-bin/text-idx?SID=ce109e648b12e40f3a048393f7f22433&mc=true&node=se42.3.423_11980&rgn=div8
https://www.ecfr.gov/current/title-42/chapter-IV/subchapter-B/part-405/subpart-I/subject-group-ECFRb9b1c22e572c1d1/section-405.1102
https://www.ecfr.gov/cgi-bin/text-idx?SID=ce109e648b12e40f3a048393f7f22433&mc=true&node=se42.3.423_12102&rgn=div8
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1001 Lakeside Avenue, Suite 930 

Cleveland, OH 44114-1158 

20.6.5 How do we process a request to reopen or reopening referral? 

20.6.5.1 Do we have to respond to a request or referral? 

We must respond in writing to all requests by either granting or denying the request. 

We do not have to respond to referrals if the referral is not accepted. 

• If a request or referral results in a reopening, send a Notice of Reopening 

(OMHA-197T) with an Order of Reopening (OMHA-198T), as discussed in 

OCPM 20.6.7.3. 

• If a request does not result in a reopening (that is, the request is denied), 

send a Generic Notice (OMHA-120T) with an Order Denying Request to 

Reopen (OMHA-196T), explaining why the request is denied, as discussed in 

OCPM 20.6.7.1. 

20.6.5.2 How long do we have to respond to a request or referral? 

For standard appeals, the adjudicator takes action to reopen the appeal, or deny the 

request or reject the referral, within 60 calendar days after the request or referral is 

received. 

For expedited Part D appeals, the adjudicator takes action to reopen the appeal, or 

deny the request or reject the referral, within 10 calendar days after the request or 

referral is received. 

20.6.5.3 What if we need the administrative record to assess a request or 

referral? 

The adjudicator can access the electronic file in the case processing system in read-

only status. If the adjudicator requires the administrative record to consider a 

request or referral for a non-ECAPE appeal, the adjudicator uses the electronic 

version of the administrative record if one is available in the case processing system. 

If an electronic version is not available, a paper copy of the administrative record 

may be requested through Central Operations. Central Operations will submit a 

request to the entity to which the case file was shipped. 

• The time between the date a copy of a paper administrative record is 

requested and the date it is received does not count toward the time frames 

in OCPM 20.6.5.2 for responding to the request. 
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20.6.5.4 When does an adjudicator deny a request? 

If the requirements for reopening a decision are not met, the request is denied. A 

request may be denied for any of the following reasons: 

• The 180 calendar days to reopen for good cause have elapsed, and there is no 

evidence of fraud or similar fault; 

• The adjudicator does not find there is good cause to reopen the decision, and 

there is no evidence of fraud or similar fault; or 

• The request to reopen was not submitted by a party to the appeal. 

20.6.6 What does an adjudicator consider in determining whether to reopen? 

20.6.6.1 What constitutes good cause? 

An adjudicator may find good cause to reopen a decision when: 

• There is new and material evidence that (1) was not available or known at the 

time of the decision, and (2) may result in a different conclusion; or 

• The evidence that was considered in making the decision clearly shows on its 

face that an obvious error was made at the time of the decision.16 

The submission of additional evidence is not necessarily sufficient to establish good 

cause to reopen a decision. The information must be: 

• “new” (that is, it was not readily available or known to exist at the time of the 

initial determination); and 

• “material” (that is, it may result in a different conclusion).  

 
16 42 C.F.R. §§ 405.986(a), 423.1986(a). As applicable to claim appeals under Part A and Part B, and as instructive in 
regards to claim appeals under Part D, “evidence that was considered in making the decision” includes all evidence 
in the administrative record or any agency file. See Medicare Claims Processing Manual, pub. 100-04, ch. 34, 
§ 10.11.3. 

Note: While only a party has a right to request a reopening, an adjudicator has 

authority to reopen a decision on his or her own motion after receiving 

information provided through a non-party referral (however, the 180 

calendar day time limit continues to apply unless the basis for reopening is 

fraud or similar fault). 

https://www.ecfr.gov/current/title-42/chapter-IV/subchapter-B/part-405/subpart-I/subject-group-ECFR70fab268832aef1/section-405.986
https://www.ecfr.gov/cgi-bin/text-idx?SID=ce109e648b12e40f3a048393f7f22433&mc=true&node=se42.3.423_11986&rgn=div8
https://www.cms.gov/Regulations-and-Guidance/Guidance/Manuals/Downloads/clm104c34.pdf
https://www.cms.gov/Regulations-and-Guidance/Guidance/Manuals/Downloads/clm104c34.pdf
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A party should explain how the information constitutes new and material evidence 

that establishes good cause.17 If the adjudicator is unable to determine whether the 

information submitted with a reopening request constitutes new and material 

evidence, the adjudicator may decide to deny the request to reopen.18  

In addition, if the party is required to establish good cause for submitting evidence 

for the first time at the OMHA level of appeal and is unable to establish that good 

cause, the adjudicator may decide to deny the request to reopen because the new 

and material evidence may not be considered. 

20.6.6.2 What constitutes fraud or similar fault? 

OMHA adjudicators do not make determinations of fraud, but adjudicators may 

consider evidence of fraud that is made part of the administrative record in weighing 

the evidence and making credibility determinations about the evidence of record 

and hearing testimony, which may impact the outcome of a case. 

 
17 Medicare Claims Processing Manual, pub. 100-04, ch. 34, § 10.11.2. 
18 Medicare Claims Processing Manual, pub. 100-04, ch. 34, § 10.11.2. 
19 42 C.F.R. §§ 405.986(c), 423.1986(c). 
20 42 C.F.R. §§ 405.986(b), 423.1986(b)(1). 
21 42 C.F.R. § 423.1986(b)(2). 

Note: A request to reopen a decision based upon a third party payer's error in 

making a primary payment determination when Medicare processed the 

claim in accordance with the information in its system of records or on the 

claim form does not constitute good cause for reopening.19 

Note: A change of legal interpretation or policy by CMS in a regulation or CMS 

ruling, or CMS manual or other instruction, or a change in legal 

interpretation or policy by SSA in a regulation or SSA ruling, or SSA general 

instruction in entitlement appeals, whether made in response to judicial 

precedent or otherwise, is not a basis for reopening a decision.20 

However, for Part D appeals in which the enrollee has not yet received the 

drug in dispute, an adjudicator may reopen a decision to apply the current 

law or CMS or the Part D plan sponsor policy, rather than the law or CMS 

or the Part D plan sponsor policy in place at the time the coverage 

determination was made, if the current law or CMS or Part D plan sponsor 

policy may affect whether the enrollee should receive the drug.21 

https://www.cms.gov/Regulations-and-Guidance/Guidance/Manuals/Downloads/clm104c34.pdf
https://www.cms.gov/Regulations-and-Guidance/Guidance/Manuals/Downloads/clm104c34.pdf
https://www.ecfr.gov/current/title-42/chapter-IV/subchapter-B/part-405/subpart-I/subject-group-ECFR70fab268832aef1/section-405.986
https://www.ecfr.gov/cgi-bin/text-idx?SID=ce109e648b12e40f3a048393f7f22433&mc=true&node=se42.3.423_11986&rgn=div8
https://www.ecfr.gov/current/title-42/chapter-IV/subchapter-B/part-405/subpart-I/subject-group-ECFR70fab268832aef1/section-405.986
https://www.ecfr.gov/cgi-bin/text-idx?SID=ce109e648b12e40f3a048393f7f22433&mc=true&node=se42.3.423_11986&rgn=div8
https://www.ecfr.gov/cgi-bin/text-idx?SID=ce109e648b12e40f3a048393f7f22433&mc=true&node=se42.3.423_11986&rgn=div8
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Evidence of fraud may include an admission of fraud in a guilty plea or settlement 

action, or a finding of fraud made by a court of competent jurisdiction. The evidence 

must relate to a material fact used in making the decision, such as whether an item 

or service was actually furnished, whether the item or service was furnished as 

billed, or whether the documentation is truthful and accurate. 

Evidence of similar fault can include evidence that an individual knowingly made an 

incorrect or incomplete statement, or concealed information that is material to the 

decision. 

• Knowingly is based on the individual’s actual knowledge (versus a reasonable 

person standard). 

• Materiality is based on a statement or information (or an omission of a 

statement or information) that could influence the outcome of the decision. 

A similar fault finding may be made if there is reason to believe, based on a 

preponderance of the evidence (more likely than not) standard, that the individual 

knew that the evidence provided was false or incomplete. A finding of similar fault 

may not be made based on speculation or suspicion. 

Evidence of fraud or similar fault may arise from public or non-public sources, and 

may be submitted for consideration by parties or non-parties, including referrals 

from law enforcement and CMS contractors. The source of the evidence is not 

required to send copies of the evidence to the parties to the appeal; however, if the 

evidence was not sent to the other parties and the adjudicator decides to reopen the 

appeal, OMHA is responsible for sending a copy of the evidence to the parties. 

An adjudicator may reopen a decision that was procured by fraud or similar fault on 

his or her own motion. The reopening may occur based on the adjudicator’s 

conclusion that, more likely than not, there is evidence of fraud or similar fault 

related to a material fact, but the adjudicator reserves findings on the evidence for 

the revised decision.22 

20.6.6.3 Is a hearing or conference conducted in considering whether to reopen a 

decision? 

A hearing or conference is not conducted in considering whether to reopen a 

decision. 

 
22 A decision that is changed as a result of a reopening is referred to as a revised decision (see OCPM 20.12.9). 
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20.6.7 What notice do we provide and what records are added . . . 

20.6.7.1 When a request to reopen is denied? 

If a request to reopen is denied, send a Generic Notice (OMHA-120) with an Order 

Denying Request to Reopen (OMHA-196) explaining why the request is denied. The 

notice and order are sent to the individual or entity that submitted the request, the 

appellant if the appellant did not submit the request to reopen, and any other 

parties or participants who were sent a copy of the request to reopen. 

The administrative record of the original appeal is updated with: 

• The request for reopening; 

• The notice and order denying the request; and 

• Any other documentation relevant to the determination to deny the 

request that is not already in the administrative record. 

See OCPM 20.2 for when and how to update the administrative record. 

20.6.7.2 When a referral is rejected or obtained evidence is not acted upon? 

If the adjudicator does not reopen the decision when evidence is referred to or 

obtained by the adjudicator, no notice is sent. 

The administrative record of the original appeal is updated with: 

• The evidence referred to the adjudicator or obtained; and 

• Any other documentation relevant to the reopening determination. 

See OCPM 20.2 for when and how to update the administrative record. 

20.6.7.3 When a decision is reopened? 

If the adjudicator reopens a decision, issue a Notice of Reopening (OMHA-197) with 

an Order of Reopening (OMHA-198) to the parties and CMS contractors, and Part D 

plan sponsor if applicable, who were sent the notice of decision. 

• In the order, provide: 

1) The basis for reopening the decision; and  
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2) Indicate whether a hearing is anticipated before a revised decision is 

issued (see OCPM 20.12.7 for information on when a hearing may be 

anticipated). 

• If evidence of fraud or similar fault was considered in determining whether to 

reopen the decision, send copies of the evidence with the notice and order if 

the evidence has not already been shared with the parties and entities. 

Send a request to reopen the appeal to Central Operations. Central Operations will 

coordinate the re-establishment of the appeal. 

Add all materials related to the reopening, including the request or referral, the 

Order of Reopening, and the Notice of Reopening, to the administrative record of 

the re-established appeal (see OCPM 20.12.3). 

20.6.8 Can the determination to reopen or not reopen be reviewed? 

The determination to reopen or not reopen a decision, including a denial of a party 

request to reopen a decision, is binding and not subject to appeal or other review.23 

20.6.9 Are there any special requirements for the re-established appeal? 

See OCPM 20.12 for a full discussion of processing a re-established appeal, including 

special requirements for re-established appeals resulting from a reopening.  

 
23 42 C.F.R. §§ 405.926(l), 405.980(a)(5), 423.1980(a)(4). 

Note: If the decision was on an appeal of an SSA reconsideration or dismissal 

involving FTI (e.g. an IRMAA appeal), a copy of the notice and order are 

sent by the Central Operations Division to SSA with a request for the 

administrative record. 

Note: Appeals will be re-established with the original appeal number and a suffix 

(e.g., A1 for ECAPE appeals, R1 for MAS appeals, or subsequent numerals 

if multiple post-adjudication actions have occurred). The original appeal 

workflow state will show as closed/reopened and will be read-only status, 

meaning no attachments can be added without a clerical edit. 

Note:        The administrative record of the original appeal is automatically attached 

to the record for the re-established appeal. 

https://www.ecfr.gov/current/title-42/chapter-IV/subchapter-B/part-405/subpart-I/subject-group-ECFRba80b2c5e3f1227/section-405.926
https://www.ecfr.gov/current/title-42/chapter-IV/subchapter-B/part-405/subpart-I/subject-group-ECFR70fab268832aef1/section-405.980
https://www.ecfr.gov/cgi-bin/text-idx?SID=ce109e648b12e40f3a048393f7f22433&mc=true&node=se42.3.423_11980&rgn=div8
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20.7 Requests to vacate an ALJ’s or attorney adjudicator’s 

dismissal and vacating an ALJ’s or attorney adjudicator’s 

dismissal 
(Issued: 09-21-23, Effective: 09-21-23) 

20.7.1 When can a dismissal be vacated? 

20.7.1.1 What is vacating a dismissal? 

Vacating a dismissal sets aside the prior dismissal and allows the appeal to continue. 

20.7.1.2 What is needed to vacate a dismissal? 

A dismissal can be vacated for good and sufficient cause.24 

20.7.1.3 How long does an adjudicator have to vacate a dismissal? 

A dismissal can be vacated within 180 calendar days of the date of the notice of 

dismissal.25 

20.7.1.4 What is the effect of a pending Council appeal? 

A dismissal may not be vacated if an appeal of the dismissal is pending with the 

Council. If an appeal is pending before the Council send a Generic Notice (OMHA-

120T) with an Order Denying Request to Vacate a Dismissal (OMHA-183T) explaining 

why the request is denied, as discussed in OCPM 20.7.7.1. 

 
24 42 C.F.R. §§ 405.1052(e), 423.2052(e). 
25 42 C.F.R. §§ 405.1052(e), 423.2052(e). 

Note: Use the DAB’s Medicare Operations Division electronic filing system (MOD 

E-File) online appeal status lookup tool 

(https://dab.efile.hhs.gov/mod/appeals/public_status) to see if an appeal 

has been filed with the Council. If the electronic filing system does not 

show a pending appeal, contact the appellant and other parties who were 

active in the appeal to determine whether an appeal was filed with the 

Council. 

Note: If it is necessary to contact the appellant or other parties to the appeal, 

add a completed Report of Contact to the administrative record of the 

appeal. 

https://www.ecfr.gov/current/title-42/chapter-IV/subchapter-B/part-405/subpart-I/subject-group-ECFR18c5ab80164e759/section-405.1052
https://www.ecfr.gov/cgi-bin/text-idx?SID=ce109e648b12e40f3a048393f7f22433&mc=true&node=se42.3.423_12052&rgn=div8
https://www.ecfr.gov/current/title-42/chapter-IV/subchapter-B/part-405/subpart-I/subject-group-ECFR18c5ab80164e759/section-405.1052
https://www.ecfr.gov/cgi-bin/text-idx?SID=ce109e648b12e40f3a048393f7f22433&mc=true&node=se42.3.423_12052&rgn=div8
https://dab.efile.hhs.gov/mod/appeals/public_status
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20.7.1.5 Can an adjudicator vacate a decision or remand? 

A decision cannot be vacated, but it can be reopened.26 A remand can be vacated, 

but under different procedures. See OCPM 20.6 for reopening a decision and OCPM 

20.8 for vacating a remand. 

20.7.1.6 Can a dismissal of a request for review of a reconsideration dismissal be 

vacated? 

Yes, a dismissal of a request for review of a reconsideration dismissal can be vacated 

in the same manner as dismissals of requests for hearing. 

20.7.2 Who may vacate a dismissal? 

The adjudicator who issued the dismissal reviews the request and determines whether 

to vacate the dismissal. 

• If the adjudicator has separated from OMHA or is not available for more than 20 

calendar days, the adjudicator’s field office Associate Chief ALJ determines 

whether to vacate the dismissal. If the Associate Chief ALJ vacates the dismissal, 

the appeal is reassigned to the Associate Chief ALJ and they adjudicate the re-

established appeal. 

20.7.3 How is the process to vacate a dismissal initiated . . . 

20.7.3.1 By an adjudicator? 

An adjudicator may initiate the process to determine whether there is good and 

sufficient cause to vacate a dismissal on the adjudicator’s own motion.28 

 
26 42 C.F.R. §§ 405.980(a)(1)(iii), 423.1980(a)(1)(iii). 
27 42 C.F.R. §§ 405.1054, 423.2054. 
28 42 C.F.R. §§ 405.1052(e), 423.2052(e). 

Note: If a request to vacate a dismissal seeks to correct or clarify an error in the 

dismissal, and good and sufficient cause to vacate the dismissal is not met, 

the request to vacate is treated as a request to correct or clarify the 

dismissal and processed in accordance with OCPM 20.5. 

Note: The Council may also vacate a dismissal of a request for hearing and 

remand the appeal to OMHA for further proceedings, but may not vacate a 

dismissal of a request for a review of a reconsideration dismissal.27 

https://www.ecfr.gov/current/title-42/chapter-IV/subchapter-B/part-405/subpart-I/subject-group-ECFR70fab268832aef1/section-405.980
https://www.ecfr.gov/cgi-bin/text-idx?SID=ce109e648b12e40f3a048393f7f22433&mc=true&node=se42.3.423_11980&rgn=div8
https://www.ecfr.gov/current/title-42/chapter-IV/subchapter-B/part-405/subpart-I/subject-group-ECFR18c5ab80164e759/section-405.1054
https://www.ecfr.gov/cgi-bin/text-idx?SID=ce109e648b12e40f3a048393f7f22433&mc=true&node=se42.3.423_12054&rgn=div8
https://www.ecfr.gov/current/title-42/chapter-IV/subchapter-B/part-405/subpart-I/subject-group-ECFR18c5ab80164e759/section-405.1052
https://www.ecfr.gov/cgi-bin/text-idx?SID=ce109e648b12e40f3a048393f7f22433&mc=true&node=se42.3.423_12052&rgn=div8
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20.7.3.2 By a party? 

A party may initiate the process to determine whether there is good and sufficient 

cause to vacate a dismissal. A party’s request to vacate a dismissal must be in 

writing. 

20.7.3.3 By a non-party? 

A non-party may not request to vacate a dismissal. An adjudicator has authority to 

vacate a dismissal on his or her own motion after receiving information provided 

through a non-party referral. 

20.7.4 Where is a party request or non-party referral filed? 

A party request or non-party referral may be filed with the adjudicator who issued the 

dismissal, uploaded to the e-Appeal Portal, or filed with Central Operations at: 

OMHA Central Operations 

Attn: Administrative Mail Stop 

1001 Lakeside Avenue, Suite 930 

Cleveland, OH 44114-1158 

20.7.5 How do we process a request to vacate a dismissal or referral? 

20.7.5.1 Do we have to respond to a request or referral? 

We must respond in writing to all requests by either granting or denying the request. 

We do not have to respond to referrals if the referral is not accepted. (If the referral 

results in the dismissal being vacated, a notice is sent to the parties.) 

• If a request or referral results in the dismissal being vacated, send a Notice of 

Vacated Dismissal (OMHA-180T) with an Order Vacating Dismissal (OMHA-

181T), as discussed in OCPM 20.7.7.3. 

• If a request does not result in the dismissal being vacated (that is, the request 

is denied), send a Generic Notice (OMHA-120T) with an Order Denying 

Request to Vacate a Dismissal (OMHA-183T) explaining why the request is 

denied, as discussed in OCPM 20.7.7.1. 

Note: A request to vacate a dismissal does not stay or extend the 60 calendar 

day period to request Council review of the dismissal, if such review is 

available. 
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20.7.5.2 How long do we have to respond to a request or referral? 

For standard appeals, the adjudicator takes action to vacate the dismissal, or deny 

the request or reject the referral within 60 calendar days after the request or referral 

is received. 

For expedited Part D appeals, the adjudicator takes action to vacate the dismissal, or 

deny the request or reject the referral within 10 calendar days after the request or 

referral is received. 

20.7.5.3 What if we need the administrative record to assess a request or 

referral? 

The adjudicator can access the electronic case file in the case processing system in 

read-only status. If the adjudicator requires the administrative record to consider the 

request or referral for a non-ECAPE appeal, the adjudicator uses the electronic 

version of the administrative record if one is available in the case processing system. 

If an electronic version is not available, a paper copy of the administrative record 

may be requested through Central Operations. Central Operations will submit a 

request to the entity to which the case file was shipped. 

• The time between the date a copy of the paper administrative record is 

requested and the date it is received does not count toward the time frames 

in OCPM 20.7.5.2 for responding to the request. 

20.7.5.4 When does an adjudicator deny a request? 

If the requirements for vacating a dismissal are not met, the request is denied. A 

request may be denied for any of the following reasons: 

• The 180 calendar day period to vacate a dismissal has elapsed; 

• The adjudicator does not find there is good and sufficient cause to vacate the 

dismissal; or 

• The request to vacate the dismissal was not submitted by a party to the 

appeal. 

Note: While only a party has a right to request the dismissal be vacated, an 

adjudicator has authority to vacate a dismissal on his or her own motion 

after receiving information provided through a non-party referral. 
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20.7.6 What does an adjudicator consider in determining whether to vacate a 

dismissal? 

20.7.6.1 What constitutes good and sufficient cause? 

An adjudicator may find good and sufficient cause to vacate a dismissal in 

circumstances such as: 

• The adjudicator determines the dismissal was issued in error (for example, the 

record demonstrates the reason for dismissing the request was incorrect); 

• The dismissal was based on a party’s untimely response to a notice of filing 

defect, and the party shows good cause for the untimely response (using the 

criteria for good cause for an untimely request for hearing or review); 

• The dismissal was based on a party’s untimely response to a notice of filing 

defect, and the party demonstrates that the notice was received more than 

five days after the date on the notice and the party’s response was timely; or 

• The dismissal was based on a party’s untimely response to a notice of filing 

defect, and the adjudicator determines the party did not receive the notice. 

20.7.6.2 Is a hearing or conference conducted in considering whether to vacate a 

dismissal? 

A hearing or conference is not conducted in considering whether to vacate a 

dismissal. 

Note: When a dismissal is vacated because a notice of filing defect was not sent 

or the notice was received late by a party, the case may be subsequently 

dismissed for the identified procedural deficiency if the deficiency is not 

cured. In that instance, new appeal rights are provided with the dismissal 

order for the re-established appeal. 

Note: New evidence may not establish good and sufficient cause to vacate a 

dismissal unless the party demonstrates that the evidence could not have 

been submitted before the dismissal was issued or before the response to 

a notice of filing defect was due. 
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20.7.7 What notice do we provide and what records are added . . . 

20.7.7.1 When a request to vacate a dismissal is denied? 

If a request to vacate a dismissal is denied, issue an Order Denying Request to Vacate 

a Dismissal (OMHA-183T) explaining why the request is denied. Send the order with 

a Generic Notice (OMHA-120T) to the individual or entity that submitted the 

request, the appellant if the appellant did not submit the request to vacate, and any 

other parties or participants who were sent a copy of the request to vacate. 

The administrative record of the original appeal is updated with: 

• The request to vacate the dismissal; 

• The notice and order denying the request; and 

• Any other documentation relevant to the determination to deny the 

request that is not already in the administrative record. 

See OCPM 20.2 for when and how to update the administrative record. 

20.7.7.2 When a referral is rejected or obtained evidence is not acted on? 

If the adjudicator does not vacate the dismissal when evidence is referred to the 

adjudicator or obtained by the adjudicator, no notice is sent. 

The administrative record of the original appeal is updated with: 

• The evidence referred to the adjudicator or obtained; and 

• Any other documentation relevant to the determination not to vacate the 

dismissal. 

See OCPM 20.2 for when and how to update the administrative record. 

20.7.7.3 When a dismissal is vacated? 

If the adjudicator vacates a dismissal, send a Notice of Vacated Dismissal (OMHA-

180) with an Order Vacating Dismissal (OMHA-181) to the parties and participants 

who were sent the notice of dismissal. 

• In the order, provide the basis for vacating the dismissal. 
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Send a request to reopen the appeal to Central Operations. Central Operations will 

coordinate the re-establishment of the appeal. 

Add all materials related to the action to vacate the dismissal, including the request 

or referral, the Order Vacating Dismissal, and the Notice of Vacated Dismissal, to the 

administrative record of the re-established appeal (see OCPM 20.12.3). 

20.7.8 Can the determination to vacate or not vacate be reviewed? 

The determination to vacate or not vacate a dismissal, including a denial of a party 

request to vacate a dismissal, is binding and not subject to appeal or other review.29 

20.7.9 Are there any special requirements for the re-established appeal? 

See OCPM 20.12 for a full discussion of processing a re-established appeal, including 

special requirements for re-established appeals resulting from vacating a dismissal.  

 
29 Cf. 42 C.F.R. §§ 405.926(l), 405.980(a)(5), 423.1980(a)(4). 

Note: If the dismissal was on an appeal of an SSA reconsideration, a copy of the 

notice and order are sent by Central Operations to SSA with a request for 

the administrative record. 

Note: Appeals will be re-established with the original appeal number and a suffix 

(e.g., A1 for ECAPE appeals, R1 for MAS appeals, or subsequent numerals 

if multiple post-adjudication actions have occurred). The original appeal 

workflow state will show as closed/reopened and will be read-only status, 

meaning no attachments can be added without a clerical edit. 

Note:        The administrative record of the original appeal is automatically attached 

to the record for the re-established appeal. 

https://www.ecfr.gov/current/title-42/chapter-IV/subchapter-B/part-405/subpart-I/subject-group-ECFRba80b2c5e3f1227/section-405.926
https://www.ecfr.gov/current/title-42/chapter-IV/subchapter-B/part-405/subpart-I/subject-group-ECFR70fab268832aef1/section-405.980
https://www.ecfr.gov/cgi-bin/text-idx?SID=ce109e648b12e40f3a048393f7f22433&mc=true&node=se42.3.423_11980&rgn=div8
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20.8 Requests to review a remand and vacating a remand 
(Issued: 09-21-23, Effective: 09-21-23) 

20.8.1 When can a remand be vacated? 

20.8.1.1 What is vacating a remand? 

Vacating a remand sets aside the prior remand order and allows the appeal to 

continue. 

20.8.1.2 On what grounds can a remand be vacated? 

A remand can be vacated if the action directed in the remand order is not 

authorized by the regulations (see OCPM 20.8.6.1).30 

20.8.1.3 What is the effect of a pending Council appeal? 

Remands are not appealable to the Council.31 

20.8.1.4 Can an adjudicator vacate a decision or dismissal? 

A decision cannot be vacated, but it can be reopened.32 A dismissal can be vacated, 

but under different procedures.33 See OCPM 20.6 for reopening a decision and 

OCPM 20.7 for vacating a dismissal. 

20.8.1.5 Can a remand of a reconsideration dismissal be vacated? 

No, a remand vacating a reconsideration dismissal cannot be vacated.34 

20.8.2 Who may vacate a remand? 

The Chief ALJ or designee of the Chief ALJ may vacate a remand.35 

 
30 42 C.F.R. §§ 405.1056(g), 423.2056(g). 
31 42 C.F.R. §§ 405.1058, 423.2058. 
32 42 C.F.R. §§ 405.980(a)(1)(iii), 423.1980(a)(1)(iii). 
33 42 C.F.R. §§ 405.1052(e), 423.2052(e). 
34 42 C.F.R. §§ 405.1056(g), 423.2056(g). 
35 42 C.F.R. §§ 405.1056(g), 405.1058, 423.2056(g), 423.2058. 

Note: The adjudicator who issued the remand may not vacate the remand order 

on his or her own motion or upon request by a party, CMS or its 

contractors, or a Part D plan sponsor. 

Note: If a request to review a remand seeks to correct or clarify an error in the 

remand, and the remand is authorized by regulation, the request to review 

https://www.ecfr.gov/current/title-42/chapter-IV/subchapter-B/part-405/subpart-I/subject-group-ECFR18c5ab80164e759/section-405.1056
https://www.ecfr.gov/cgi-bin/text-idx?SID=ce109e648b12e40f3a048393f7f22433&mc=true&node=se42.3.423_12056&rgn=div8
https://www.ecfr.gov/current/title-42/chapter-IV/subchapter-B/part-405/subpart-I/subject-group-ECFR18c5ab80164e759/section-405.1058
https://www.ecfr.gov/cgi-bin/text-idx?SID=ce109e648b12e40f3a048393f7f22433&mc=true&node=se42.3.423_12058&rgn=div8
https://www.ecfr.gov/current/title-42/chapter-IV/subchapter-B/part-405/subpart-I/subject-group-ECFR70fab268832aef1/section-405.980
https://www.ecfr.gov/cgi-bin/text-idx?SID=ce109e648b12e40f3a048393f7f22433&mc=true&node=se42.3.423_11980&rgn=div8
https://www.ecfr.gov/current/title-42/chapter-IV/subchapter-B/part-405/subpart-I/subject-group-ECFR18c5ab80164e759/section-405.1052
https://www.ecfr.gov/cgi-bin/text-idx?SID=ce109e648b12e40f3a048393f7f22433&mc=true&node=se42.3.423_12052&rgn=div8
https://www.ecfr.gov/current/title-42/chapter-IV/subchapter-B/part-405/subpart-I/subject-group-ECFR18c5ab80164e759/section-405.1056
https://www.ecfr.gov/cgi-bin/text-idx?SID=ce109e648b12e40f3a048393f7f22433&mc=true&node=se42.3.423_12056&rgn=div8
https://www.ecfr.gov/current/title-42/chapter-IV/subchapter-B/part-405/subpart-I/subject-group-ECFR18c5ab80164e759/section-405.1056
https://www.ecfr.gov/current/title-42/chapter-IV/subchapter-B/part-405/subpart-I/subject-group-ECFR18c5ab80164e759/section-405.1058
https://www.ecfr.gov/cgi-bin/text-idx?SID=ce109e648b12e40f3a048393f7f22433&mc=true&node=se42.3.423_12056&rgn=div8
https://www.ecfr.gov/cgi-bin/text-idx?SID=ce109e648b12e40f3a048393f7f22433&mc=true&node=se42.3.423_12058&rgn=div8
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20.8.3 How is the process to vacate a remand initiated . . . 

20.8.3.1 By an adjudicator? 

An adjudicator, including the Chief ALJ or designee of the Chief ALJ, may not initiate 

the process to vacate a remand on his or her own motion.36 

20.8.3.2 By a party, CMS or its contractors, or a Part D plan sponsor? 

A party, including an MAO; CMS or its contractors, including QICs and IREs, 

regardless of their status in the appeal; or a Part D plan sponsor, regardless of its 

status in an appeal, may request review of a remand.37 

A request for a review of the remand must be in writing and submitted within 30 

calendar days of receiving the notice of remand (presume the notice was received 

five calendar days after the date of the notice unless there is evidence of the actual 

receipt date). 

20.8.3.3 By a non-party? 

A non-party may not initiate the process to vacate a remand, except as discussed in 

OCPM 20.8.3.2, for CMS and its contractors that do not have party status, or a Part D 

plan sponsor.38 

20.8.4 Where is a request filed? 

A request may only be filed with Central Operations at: 

OMHA Central Operations 

Attn: Remand Review Mail Stop 

1001 Lakeside Avenue, Suite 930 

Cleveland, OH 44114-1158 

 
36 42 C.F.R. §§ 405.1056(g), 423.2056(g). 
37 42 C.F.R §§ 405.1056(g), 423.2056(g). 
38 42 C.F.R. §§ 405.1056(g), 423.2056(g). 

is treated as a request to correct or clarify the remand, and is assigned to 

the adjudication team and processed in accordance with OCPM 20.5. 

Note: The Request for Review of a Remand (OMHA-107) may be used, but is not 

required. 

https://www.ecfr.gov/current/title-42/chapter-IV/subchapter-B/part-405/subpart-I/subject-group-ECFR18c5ab80164e759/section-405.1056
https://www.ecfr.gov/cgi-bin/text-idx?SID=ce109e648b12e40f3a048393f7f22433&mc=true&node=se42.3.423_12056&rgn=div8
https://www.ecfr.gov/current/title-42/chapter-IV/subchapter-B/part-405/subpart-I/subject-group-ECFR18c5ab80164e759/section-405.1056
https://www.ecfr.gov/cgi-bin/text-idx?SID=ce109e648b12e40f3a048393f7f22433&mc=true&node=se42.3.423_12056&rgn=div8
https://www.ecfr.gov/current/title-42/chapter-IV/subchapter-B/part-405/subpart-I/subject-group-ECFR18c5ab80164e759/section-405.1056
https://www.ecfr.gov/cgi-bin/text-idx?SID=04dc3c22e5ad5a87ac0c73289750c13c&node=42:2.0.1.2.5&rgn=div5#se42.2.405_11056
https://www.ecfr.gov/cgi-bin/text-idx?SID=ce109e648b12e40f3a048393f7f22433&mc=true&node=se42.3.423_12056&rgn=div8
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• Central Operations scans and emails the request to the Chief ALJ or designee via 

encrypted email. 

• If a request for review is misfiled with the adjudicator who issued the remand, 

including if the request is submitted through the e-Appeal Portal, the 

adjudication team is responsible for alerting Central Operations that a request 

has been filed. 

20.8.5 How do we process a request to vacate a remand? 

20.8.5.1 What notice do we provide when we received a request to vacate a 

remand?  

Notification of pending remand review is sent to the CMS contractor that received 

the OMHA remand order (unless they requested the review) and the adjudicator 

that issued the remand order. 

• Send a Notice to CMS Contractor of Pending Remand Review (OMHA-187) to 

the contractor that received the remand order. 

• Notify the adjudicator that a request for review of remand is pending with the 

Chief ALJ. The adjudicator must notify the Chief ALJ or designee if they receive 

a response to the remand before the remand review process is complete. 

20.8.5.2 Do we have to respond to a request? 

The Chief ALJ or designee responds in writing to all requests by either granting or 

denying the request. 

• If a request results in the remand being vacated, send a Notice of Vacated 

Remand (OMHA-177T) with an Order Vacating Remand (OMHA-178T), as 

discussed in OCPM 20.8.7.2. 

• If a request does not result in the remand being vacated (that is, it is denied), 

send a Generic Notice (OMHA-120) with either an Order Denying Review of 

Request to Vacate a Remand (OMHA-188T) or an Order Denying Request to 

Vacate a Remand (OMHA-189T) explaining why the request is denied, as 

discussed in OCPM 20.8.7.1. 

Note: No action is taken to process the remand order while a request for review 

of a remand is pending. 
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20.8.5.3 How long do we have to respond to a request? 

For standard appeals, the Chief ALJ or designee takes action to vacate the remand, 

deny review, or deny the request within 60 calendar days after the request is 

received. 

For expedited Part D appeals, the Chief ALJ or designee takes action to vacate the 

remand, deny review, or deny the request within 10 calendar days after the request 

is received. 

20.8.5.4 What if we need the administrative record to assess a request? 

If the Chief ALJ or designee requires the administrative record to consider the 

request, use the electronic record in the case processing system. If an electronic 

version is not available, a paper copy of the administrative record may be requested 

through Central Operations. Central Operations will submit a request to the entity to 

which the case file was shipped. 

• The time between the date a copy of a paper administrative record is 

requested and the date it is received does not count toward the time frames 

in OCPM 20.8.5.3 for responding to the request. 

20.8.5.5 When does the Chief ALJ or designee deny review or deny a request? 

The Chief ALJ may deny review of the request for any of the following reasons: 

• The request to review the remand was not filed within 30 days of the party, 

CMS contractor, or the Part D plan sponsor receiving the notice of remand; 

• The request to review the remand was filed by a non-party other than CMS or 

a contractor, or a Part D plan sponsor; or 

• The remand involved a dismissal of a request for reconsideration and the 

remand found the dismissal was in error. 

The Chief ALJ may deny the request to vacate the remand when the remand is 

authorized by the regulations.39 

 
39 42 C.F.R. §§ 405.1056(g), 423.2056(g). 

Note: The contractor that received the remand order may have the 

administrative record. 

https://www.ecfr.gov/cgi-bin/text-idx?SID=728808cfc303a12e6f15a3ed987fc0e1&mc=true&node=se42.2.405_11056&rgn=div8
https://www.ecfr.gov/cgi-bin/text-idx?SID=ce109e648b12e40f3a048393f7f22433&mc=true&node=se42.3.423_12056&rgn=div8
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20.8.6 What does the Chief ALJ or designee consider in determining whether to 

vacate a remand? 

20.8.6.1 When may the Chief ALJ or designee vacate a remand? 

The Chief ALJ or designee may vacate a remand for any of the following reasons: 

• The remand order is outside of the scope of the remand authority articulated 

in the applicable regulations (for example, 42 C.F.R. section 405.1056 for Part 

A and Part B appeals, or 42 C.F.R. section 423.2056 for Part D appeals); or  

• The record does not demonstrate that procedures were followed before 

issuing the remand.  

Example: The following are examples of remand actions that are not authorized by 

the regulations: 

• A remand to produce an official copy of a redetermination or 

reconsideration, or reconstruct the record when the request for 

information procedures were not used before the remand was issued (for 

example, 42 C.F.R. section 405.1034 procedures for Part A and Part B 

appeals); 

• A remand for no redetermination is issued when the record reflects there 

was a redetermination, or there is no redetermination required by 

regulation (for example, when a QIO conducts an initial determination); 

• A remand for perceived error in the QIC reconsideration or perceived 

missing medical records or other documentation that is not an official 

copy of a redetermination or reconsideration; 

• A requested remand is issued and the record does not reflect that the 

appellant and CMS or its contractor, or a MAO or Part D plan sponsor 

jointly requested the remand as required, for example, under Part A and 

Part B pursuant to 42 C.F.R. section 405.1056(c); 

• A remand concerning the validity of an LCD or NCD where a party is not 

entitled to relief pursuant to 42 C.F.R. sections 426.460(b)(1), 426.488(b), 

or 426.560(b)(1); 

https://www.ecfr.gov/cgi-bin/text-idx?SID=728808cfc303a12e6f15a3ed987fc0e1&mc=true&node=se42.2.405_11056&rgn=div8
https://www.ecfr.gov/cgi-bin/text-idx?SID=ce109e648b12e40f3a048393f7f22433&mc=true&node=se42.3.423_12056&rgn=div8
https://www.ecfr.gov/cgi-bin/text-idx?SID=728808cfc303a12e6f15a3ed987fc0e1&mc=true&node=se42.2.405_11034&rgn=div8
https://www.ecfr.gov/cgi-bin/text-idx?SID=728808cfc303a12e6f15a3ed987fc0e1&mc=true&node=se42.2.405_11056&rgn=div8
https://www.ecfr.gov/cgi-bin/text-idx?SID=0b636bb3dc3f7c74523b393918b013da&mc=true&node=se42.3.426_1460&rgn=div8
https://www.ecfr.gov/cgi-bin/text-idx?SID=0b636bb3dc3f7c74523b393918b013da&mc=true&node=se42.3.426_1488&rgn=div8
https://www.ecfr.gov/cgi-bin/text-idx?SID=0b636bb3dc3f7c74523b393918b013da&mc=true&node=se42.3.426_1560&rgn=div8
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20.8.6.2 Is a hearing or conference conducted in considering whether to vacate a 

remand? 

A hearing or conference is not conducted in considering whether to vacate a 

remand. 

20.8.7 What notice do we provide and what records are added . . . 

20.8.7.1 When a request to vacate a remand is denied? 

If a request to vacate a remand is denied, issue either an Order Denying Review of 

Request to Vacate a Remand (OMHA-188T) or an Order Denying Request to Vacate a 

Remand (OMHA-189T) explaining why the request is denied.  

Send the order with a Generic Notice (OMHA-120) to: 

• The individual or entity that submitted the request; 

• The appellant, if the appellant did not submit the request to vacate; 

• Any other parties or participants who were sent a copy of the request to 

vacate; and  

• The contractor that received the remand if the contractor did not submit the 

request to vacate. 

Update the administrative record of the original appeal with: 

• The request to vacate the remand; 

• The notice and order denying the request; and 

• Any other documentation relevant to the determination to deny the request 

that is not already in the administrative record. 

See OCPM 20.2 for when and how to update the administrative record.  

• A remand ordering consideration of additional evidence, additional 

explanation for a reconsideration or other determination, or issuance of a 

new reconsideration or other determination when not clearly authorized 

by law or directed by the Council or a Federal court; or 

• A remand directing a QIC to conduct a reconsideration when the appellant 

escalated an appeal because the QIC did not issue a reconsideration. 
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Notify the adjudicator who issued the remand of the completed remand review. 

20.8.7.2 When a remand is vacated? 

If the Chief ALJ or designee vacates a remand, issue an Order Vacating Remand 

(OMHA-178T) explaining the basis for vacating the remand order.  

Send the order with a Notice of Vacated Remand (OMHA-177T) using the re-

established appeal number (see OCPM 20.12.2) to: 

• The parties and participants who were sent the notice of remand; and  

• The contractor that received the remand. 

Notify the adjudicator who issued the remand of the completed remand review. 

Send a request to re-establish the appeal to Central Operations. Central Operations 

will coordinate the re-establishment of the appeal. 

Add all materials related to the action to vacate the remand, including the request, 

the Order Vacating Remand, and the Notice of Vacated Remand, to the 

administrative record of the re-established appeal (see OCPM 20.12.3). 

Note: If the remand was on an appeal of an SSA reconsideration, the materials 

may have to be sent to the contractor that received the remand order 

because it possesses the administrative record. 

Note: If the remand was on an appeal of an SSA reconsideration, a copy of the 

notice and order are sent by Central Operations to SSA with a request for 

the administrative record. 

Note: Appeals will be re-established with the original appeal number and a suffix 

(e.g., A1 for ECAPE appeals, R1 for MAS appeals, or subsequent numerals 

if multiple post-adjudication actions have occurred). The original appeal 

workflow state will show as closed/reopened and will be read-only status, 

meaning no attachments can be added without a clerical edit. 

Note:        The administrative record of the original appeal is automatically attached 

to the record for the re-established appeal. 
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20.8.8 Can a determination to vacate or not vacate be reviewed? 

A determination to vacate or not vacate a remand, including a denial of a request to 

vacate a remand, is binding and not subject to appeal or other review.40 

20.8.9 Are there any special requirements for the re-established appeal? 

See OCPM 20.12 for a full discussion of processing a re-established appeal, including 

special requirements for re-established appeals resulting from a vacated remand.  

 
40 42 C.F.R. § 405.1056(g). 

https://www.ecfr.gov/cgi-bin/text-idx?SID=728808cfc303a12e6f15a3ed987fc0e1&mc=true&node=se42.2.405_11056&rgn=div8
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20.9 Processing a response to an OMHA remand 
(Issued: 09-21-23, Effective: 09-21-23) 

20.9.1 How can a CMS contractor or SSA respond to a remand? 

A CMS contractor or SSA can respond to a remand for a missing determination or case 

file by furnishing the records or explaining the existing record is complete.41 Examples 

include: 

• Providing official copies of a missing redetermination or reconsideration; 

• Providing a missing lower-level case file; or 

• Explaining the absence of the requested record (for example, a QIO does not 

conduct a redetermination, or the records do not exist). 

20.9.2 Where should a CMS contractor or SSA send its response? 

The response and case file, if applicable, are sent to Central Operations at: 

OMHA Central Operations 

Attn: Administrative Mail Stop 

1001 Lakeside Avenue, Suite 930 

Cleveland, OH 44114-1158 

If the response is sent directly to the remanding adjudicator or uploaded to the e-

Appeal Portal, the adjudication team must immediately contact Central Operations to 

coordinate re-establishing the appeal in the case processing system. 

20.9.3 What is the effect of a CMS contractor or SSA response to a remand? 

The effect of the response—other than a response that is treated as a request to clarify 

an error in the remand, or that challenges the remand order—is that the case is no 

longer remanded, and the reconsideration is no longer vacated.42 The appeal is re-

established at OMHA and continues from where it was in the adjudication process 

before the remand. 

 
41 42 C.F.R. §§ 405.1056(a), 423.2056(a). 
42 42 C.F.R. §§ 405.1056(a)(3), 423.2056(a)(3). 

Note: If the remand results in a new reconsideration, and a new request for 

hearing is filed, a new appeal is established. 

https://www.ecfr.gov/cgi-bin/text-idx?SID=728808cfc303a12e6f15a3ed987fc0e1&mc=true&node=se42.2.405_11056&rgn=div8
https://www.ecfr.gov/cgi-bin/text-idx?SID=ce109e648b12e40f3a048393f7f22433&mc=true&node=se42.3.423_12056&rgn=div8
https://www.ecfr.gov/cgi-bin/text-idx?SID=728808cfc303a12e6f15a3ed987fc0e1&mc=true&node=se42.2.405_11056&rgn=div8
https://www.ecfr.gov/cgi-bin/text-idx?SID=ce109e648b12e40f3a048393f7f22433&mc=true&node=se42.3.423_12056&rgn=div8
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20.9.4 What notice do we provide when a response is received? 

Issue a Notice of Response to Remand (OMHA-194T) to the parties and participants who 

were sent the notice of remand. 

• Include a summary of the response, such as a summary of the records submitted 

or explanation provided for not furnishing records, in the notice. 

20.9.5 Can the response be reviewed? 

The response is not subject to appeal or other review.  

20.9.6 What is the process for the re-established appeal? 

See OCPM 20.12 for a full discussion of processing a re-established appeal, including 

special requirements for re-established appeals resulting from a CMS contractor or SSA 

response to a remand.  

If a response to a remand seeks to correct or clarify an error in the remand, 

the response is treated as a request to correct or clarify the remand and is 

processed in accordance with OCPM 20.5. 

If a response to a remand challenges the remand order (for example, 

asserts the remand is not authorized by the regulations), the response is 

treated as a request to review the remand and processed in accordance 

with OCPM 20.8. 
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20.10 Requests for Council review and referrals for own motion 

review 
(Issued: 09-21-23, Effective: 09-21-23) 

20.10.1 How are appeals made to the Council? 

A party may request Council review of a decision or dismissal issued by an OMHA 

adjudicator, except decisions and dismissals on requests for a review of a dismissal.43 In 

addition, SSA, CMS, or a CMS contractor may refer a decision or dismissal issued by an 

OMHA adjudicator for potential Council own motion review.44 

20.10.2 What is the effect of the Council review? 

If an OMHA decision or dismissal is pending before the Council, the decision may not be 

reopened at OMHA (see OCPM 20.6.1.4) and the dismissal may not be vacated by an 

OMHA adjudicator (see OCPM 20.7.1.4).45 

20.10.3 Do we receive copies of requests for review or referrals? 

OMHA adjudicators are not parties to an appeal and are not sent a copy of a party’s 

request for Council review. However, when SSA, CMS, or a CMS contractor refers an 

appeal to the Council, the referring entity sends a copy of the referral to the Chief ALJ.46 

Courtesy copies of requests for Council review and referrals are not made part of the 

official record and are not subject to a retention schedule. 

 
43 42 C.F.R. §§ 405.1048(b), 405.1054(b), 405.1100(a), 405.1102(c), 423.2048(b), 423.2054(b), 423.2100(a), 
423.2102(c). 
44 42 C.F.R. §§ 405.1110, 423.2110. 
45 42 C.F.R. §§ 405.980(a)(4), 423.1980(a)(2). 
46 42 C.F.R. §§ 405.1110(b)(2), 423.2110(b)(2)(ii). 

Note: A copy of a request or referral sent to the OMHA adjudicator (the 

adjudicator is a “cc” recipient) may be destroyed because the official copy is 

made part of the administrative record by the Council. 

Note: A party or other individual seeking a copy of a request or referral should be 

referred to the Council while the appeal is pending with the Council, or to 

the appropriate records manager after the appeal has been adjudicated. 

Note: If a party mistakenly files a request for Council review with OMHA, including 

requests submitted via the e-Appeal Portal, the request must be forwarded 

to the Council. Field office or Central Operations staff should contact the 

https://www.ecfr.gov/cgi-bin/text-idx?SID=728808cfc303a12e6f15a3ed987fc0e1&mc=true&node=se42.2.405_11048&rgn=div8
https://www.ecfr.gov/cgi-bin/text-idx?SID=728808cfc303a12e6f15a3ed987fc0e1&mc=true&node=se42.2.405_11054&rgn=div8
https://www.ecfr.gov/cgi-bin/text-idx?SID=728808cfc303a12e6f15a3ed987fc0e1&mc=true&node=se42.2.405_11100&rgn=div8
https://www.ecfr.gov/cgi-bin/text-idx?SID=728808cfc303a12e6f15a3ed987fc0e1&mc=true&node=se42.2.405_11102&rgn=div8
https://www.ecfr.gov/cgi-bin/text-idx?SID=ce109e648b12e40f3a048393f7f22433&mc=true&node=se42.3.423_12048&rgn=div8
https://www.ecfr.gov/cgi-bin/text-idx?SID=ce109e648b12e40f3a048393f7f22433&mc=true&node=se42.3.423_12054&rgn=div8
https://www.ecfr.gov/cgi-bin/text-idx?SID=ce109e648b12e40f3a048393f7f22433&mc=true&node=se42.3.423_12100&rgn=div8
https://www.ecfr.gov/cgi-bin/text-idx?SID=ce109e648b12e40f3a048393f7f22433&mc=true&node=se42.3.423_12102&rgn=div8
https://www.ecfr.gov/cgi-bin/text-idx?SID=728808cfc303a12e6f15a3ed987fc0e1&mc=true&node=se42.2.405_11110&rgn=div8
https://www.ecfr.gov/cgi-bin/text-idx?SID=ce109e648b12e40f3a048393f7f22433&mc=true&node=se42.3.423_12110&rgn=div8
https://www.ecfr.gov/cgi-bin/text-idx?SID=728808cfc303a12e6f15a3ed987fc0e1&mc=true&node=se42.2.405_1980&rgn=div8
https://www.ecfr.gov/cgi-bin/text-idx?SID=ce109e648b12e40f3a048393f7f22433&mc=true&node=se42.3.423_11980&rgn=div8
https://www.ecfr.gov/cgi-bin/text-idx?SID=728808cfc303a12e6f15a3ed987fc0e1&mc=true&node=se42.2.405_11110&rgn=div8
https://www.ecfr.gov/cgi-bin/text-idx?SID=ce109e648b12e40f3a048393f7f22433&mc=true&node=se42.3.423_12110&rgn=div8
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20.10.4 Can we provide our perspective to the Council on an appealed or referred 

matter? 

Only parties to the review, and SSA, CMS, or a CMS contractor may submit statements 

to the Council.47 OMHA adjudicators may not submit statements to the Council, 

including statements to further explain the appealed decision or dismissal, or to refute 

any portion of the own motion review referral. 

20.10.5 How do we know when the Council has concluded its action? 

The Council will send remand orders to OMHA Central Operations for further 

proceedings or action. No formal notice is sent to OMHA or the adjudicator if another 

action is taken by the Council, such as an adoption, modification, or reversal of an 

appealed decision.  

 
47 42 C.F.R. §§ 405.1102, 405.1110(b)(2), 405.1120, 423.2102, 423.2110(b)(2)(ii), 423.2120. 

Appeals Policy and Operations Division to redirect the misfiled request to 

the Council. 

https://www.ecfr.gov/cgi-bin/text-idx?SID=728808cfc303a12e6f15a3ed987fc0e1&mc=true&node=se42.2.405_11102&rgn=div8
https://www.ecfr.gov/cgi-bin/text-idx?SID=728808cfc303a12e6f15a3ed987fc0e1&mc=true&node=se42.2.405_11110&rgn=div8
https://www.ecfr.gov/current/title-42/chapter-IV/subchapter-B/part-405/subpart-I/subject-group-ECFRb9b1c22e572c1d1/section-405.1120
https://www.ecfr.gov/cgi-bin/text-idx?SID=ce109e648b12e40f3a048393f7f22433&mc=true&node=se42.3.423_12102&rgn=div8
https://www.ecfr.gov/cgi-bin/text-idx?SID=ce109e648b12e40f3a048393f7f22433&mc=true&node=se42.3.423_12110&rgn=div8
https://www.ecfr.gov/cgi-bin/text-idx?SID=ce109e648b12e40f3a048393f7f22433&mc=true&node=se42.3.423_12120&rgn=div8
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20.11 Council remands to OMHA 
(Issued: 09-21-23, Effective: 09-21-23) 

20.11.1 When does the Council remand a decision or dismissal? 

The Council may remand a case in which additional evidence is needed or additional 

action by the adjudicator is required. The remand may result from the Council’s review 

of the decision or dismissal, a remand by a Federal court directing the Department to 

take action, or a “voluntary remand” agreed to by the Department in Federal court. 

20.11.2 Where does the Council send remands? 

Council remands are sent to Central Operations electronically or at the address below: 

OMHA Central Operations 

Attn: Council Remand Mail Stop 

1001 Lakeside Avenue, Suite 930 

Cleveland, OH 44114-1158 

If a Council remand is sent directly to the adjudicator, or uploaded to the e-Appeal 

Portal, the adjudication team must contact Central Operations to coordinate re-

establishing the appeal. 

20.11.3 What is the effect of a Council remand? 

The effect of a Council remand is that the decision or dismissal that was before the 

Council is vacated. A new decision, dismissal, or remand must be issued, unless the 

Council instructs an alternative action is acceptable (see OCPM 20.11.4). 

The assigned adjudicator must take any action that is ordered by the Council, and may 

take any additional action that is not inconsistent with the Council’s remand order.50 

 
48 42 C.F.R. §§ 405.1128, 423.2128. 
49 42 C.F.R. §§ 405.1108(c), 423.2108(c). 
50 42 C.F.R. §§ 405.1126(b), 423.2126(a)(2). 

Note: In addition to remands, the Council has the authority to adopt, modify, 

reverse, or deny review of an appealed decision or dismissal.48 The Council 

also has the authority to dismiss the request for hearing or review for any 

reason the OMHA adjudicator could have.49 

https://www.ecfr.gov/cgi-bin/text-idx?SID=728808cfc303a12e6f15a3ed987fc0e1&mc=true&node=se42.2.405_11128&rgn=div8
https://www.ecfr.gov/cgi-bin/text-idx?SID=ce109e648b12e40f3a048393f7f22433&mc=true&node=se42.3.423_12128&rgn=div8
https://www.ecfr.gov/cgi-bin/text-idx?SID=728808cfc303a12e6f15a3ed987fc0e1&mc=true&node=se42.2.405_11108&rgn=div8
https://www.ecfr.gov/cgi-bin/text-idx?SID=ce109e648b12e40f3a048393f7f22433&mc=true&node=se42.3.423_12108&rgn=div8
https://www.ecfr.gov/cgi-bin/text-idx?SID=728808cfc303a12e6f15a3ed987fc0e1&mc=true&node=se42.2.405_11126&rgn=div8
https://www.ecfr.gov/cgi-bin/text-idx?SID=ce109e648b12e40f3a048393f7f22433&mc=true&node=se42.3.423_12126&rgn=div8
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20.11.4 How can we respond to a Council remand order for missing evidence or 

information? 

The Council may offer an alternative action to the adjudicator that does not require the 

adjudicator to conduct a new hearing, issue a new decision, or otherwise take 

substantive action with respect to the adjudicator’s original decision.51 

If the adjudicator is able to furnish the requested evidence or information, send the 

evidence or information and a completed Returnable Remand Notice (OMHA-383T) to 

the Council via encrypted CD at the address specified in OCPM 19.1.2, and no new 

decision, dismissal, or remand is issued. The disposition remains unchanged, and the 

case is closed in accordance with OCPM 19.1.2. 

 
51 42 C.F.R. § 405.1126(a). 

Note: The Council may provide specific instructions in the remand order, such as 

to provide the parties with an opportunity for hearing, or remand the 

appeal to a CMS contractor or SSA with instructions for the contractor or 

SSA to take certain actions. 

Note: The Council’s order provides the legal authority to take actions that an 

adjudicator may not otherwise be authorized to take, except that a Council 

instruction to conduct a hearing does not authorize an attorney adjudicator 

to conduct a hearing—in that instance, the appeal is reassigned to an ALJ. 

Example: The Council may remand an appeal to the adjudicator because the hearing 

recording in the administrative record is missing, nonfunctional or 

incomplete. In this situation, the Council may give the adjudicator 

instructions to either return the administrative record to the Council with a 

complete and functioning copy of the hearing recording, or conduct a new 

hearing. 

Note: If the Council indicates the hearing recording is defective, a new copy of the 

recording must be checked for completeness and to verify the defect is not 

also in the new copy. If a complete and defect-free recording cannot be 

produced, a new hearing must be conducted and a new decision must be 

issued. 

https://www.hhs.gov/about/agencies/omha/the-appeals-process/case-processing-manual/index.html#chapter19
https://www.hhs.gov/about/agencies/omha/the-appeals-process/case-processing-manual/index.html#chapter19
https://www.ecfr.gov/current/title-42/chapter-IV/subchapter-B/part-405/subpart-I/subject-group-ECFRb9b1c22e572c1d1/section-405.1126#p-405.1126(a)
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If the adjudicator is unable to furnish the requested evidence or information, the 

adjudicator must take any necessary action to complete the record, including 

conducting a new hearing and issuing a new decision, dismissal, or remand. 

20.11.5 What notice do we provide to appellants when a Council remand is 

received? 

The Council sends copies of its remand order to the appropriate parties. We do not send 

additional notice of the remand order or the OMHA appeal being re-established, unless 

the re-established appeal is assigned to a new adjudicator. 

• If the re-established appeal is assigned to a new adjudicator, the adjudication 

team receiving the reassigned appeal sends a Notice of Reassignment (OMHA-

199T) to the appellant (see OCPM 9.7.6). 

20.11.6 Can a Council remand order be challenged or clarified? 

The Council’s order is not subject to challenge, and there is no process for clarifying a 

remand order. 

20.11.7 Are there any special requirements for the re-established appeal? 

See OCPM 20.12 for a full discussion of processing a re-established appeal, including 

special requirements for re-established appeals resulting from a Council remand.  

https://www.hhs.gov/about/agencies/omha/the-appeals-process/case-processing-manual/index.html#chapter9
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20.12 Processing a re-established appeal 
(Issued: 09-21-23, Effective: 09-21-23) 

20.12.1 What is a re-established appeal? 

A reopening is a specific legal term related to decisions.52 The OCPM uses “re-

established appeal” instead of “reopened appeal” to maintain the distinction between 

the legal action of reopening a decision and the administrative action of re-establishing 

an appeal that had been at OMHA previously. An appeal may be re-established for the 

following reasons: 

• Process a remand from the Council (see OCPM 20.11); 

• Reopen a decision (see OCPM 20.6); 

• Vacate a remand (see OCPM 20.8); 

• Vacate a dismissal (see OCPM 20.7); or 

• Process a response to an OMHA remand (see OCPM 20.9). 

Adjudication teams should contact Central Operations to coordinate the re-

establishment of appeals. 

20.12.2 What happens to the case processing system appeal record? 

Re-established appeal number 

A new case processing system record is created for the re-established appeal. A suffix is 

added to the original appeal number to indicate the re-established appeal. 

Re-established appeal received date 

The beginning date for the re-established appeal processing time (equivalent to the 

complete request received date) depends on why the appeal is being re-established: 

 
52 42 C.F.R. § 405.980(a). 

Note: If an appeal has been re-established multiple times (for example, a second 

Council remand was issued), the prior re-established appeal takes the place 

of the “original appeal” for purposes of this section. 

https://www.ecfr.gov/current/title-42/chapter-IV/subchapter-B/part-405/subpart-I/subject-group-ECFR70fab268832aef1/section-405.980#p-405.980(a)
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• For a reopened decision (see OCPM 20.6), it is the date the determination to 

reopen the decision was made. 

• For a vacated dismissal (see OCPM 20.7), it is the date the determination to 

vacate the dismissal was made. 

• For a vacated remand (see OCPM 20.8), it is the date the determination to vacate 

the remand was made. 

• For a CMS contractor or SSA response to an OMHA remand (see OCPM 20.9), it is 

the complete request date of the original appeal. 

➢ An extension to any applicable adjudication time frame is added, from the 

date of the remand order to the date the response was received by OMHA 

(that is, the date the case was returned to OMHA).53 

• For a Council remand to OMHA (see OCPM 20.11), it is the date OMHA receives 

the Council remand order.54 

Assignment of the re-established appeal 

The re-established appeal is assigned to the adjudicator of the original appeal, unless: 

• The Council instructs OMHA to assign a case to a new adjudicator, in which 

circumstance the case is assigned to the Associate Chief ALJ of the originating 

field office. 

➢ If this occurs, Central Operations must alert the Executive Director of 

Operations and the Deputy Chief ALJ. 

• The decision, dismissal, or remand was issued by an attorney adjudicator and the 

Council instructs that a hearing must be offered, in which circumstance the case 

is assigned to an ALJ in the standard rotation. 

• The Chief ALJ instructs Central Operations to assign the remand to a new 

adjudicator, in which circumstance the case is assigned to another adjudicator in 

the standard rotation (if a hearing may be required, the adjudicator must be an 

ALJ). 

 
53 42 C.F.R. §§ 405.1056(a)(3), 423.2056(a)(3). 
54 42 C.F.R. §§ 405.1016(b)(2), 423.2016(b)(2). 

https://www.ecfr.gov/cgi-bin/text-idx?SID=728808cfc303a12e6f15a3ed987fc0e1&mc=true&node=se42.2.405_11056&rgn=div8
https://www.ecfr.gov/cgi-bin/text-idx?SID=ce109e648b12e40f3a048393f7f22433&mc=true&node=se42.3.423_12056&rgn=div8
https://www.ecfr.gov/cgi-bin/text-idx?SID=728808cfc303a12e6f15a3ed987fc0e1&mc=true&node=se42.2.405_11016&rgn=div8
https://www.ecfr.gov/cgi-bin/text-idx?SID=ce109e648b12e40f3a048393f7f22433&mc=true&node=se42.3.423_12016&rgn=div8
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• The original adjudicator is unavailable, in which circumstance the case is assigned 

to the Associate Chief ALJ or another adjudicator in the standard rotation (if a 

hearing may be required, the adjudicator must be an ALJ) (see OCPM 9.6). 

If the re-established appeal is assigned to a new adjudicator, the adjudication team 

receiving the reassigned appeal sends a Notice of Reassignment (OMHA-199T) to the 

appellant. 

20.12.3 What happens to the administrative record? 

The administrative record of the original appeal is incorporated into the administrative 

record of the re-established appeal for re-established appeals resulting from: 

• Reopening a decision (see OCPM 20.6); 

• Vacating a dismissal (see OCPM 20.7); 

• Vacating a remand (see OCPM 20.8); or 

• A CMS contractor or SSA response to an OMHA remand (see OCPM 20.9). 

The administrative record used by the Council is the basis for the administrative record 

of the re-established appeal for re-established appeals resulting from: 

• A Council remand (see OCPM 20.11). 

For all re-established appeals: 

• Additional documents that are created (for example, notices) or submitted (for 

example, evidence) for the re-established appeal are added to the administrative 

record of the re-established appeal in accordance with OCPM provisions for the 

administrative record; and 

Note:  Additional documents related to any interim actions that resulted in re-

establishing the appeal are added to the administrative record of the re-

established appeal. 

Note: In constructing the administrative record for the re-established appeal, 

additional document categories are necessary for Council and any other 

proceedings that occurred after the OMHA adjudication of the original 

appeal.  

https://www.hhs.gov/about/agencies/omha/the-appeals-process/case-processing-manual/index.html#chapter9
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• All regulations and OCPM provisions that apply to evidence and the 

administrative record generally, apply to evidence and the administrative record 

of the re-established appeal. 

20.12.4 Can the re-established appeal address some but not all claims involved in 

the original appeal? 

The re-established appeal may address fewer than all of the claims involved in the 

original appeal for re-established appeals resulting from: 

• Reopening a decision (see OCPM 20.6); or 

• Vacating a dismissal (see OCPM 20.7) 

However, if fewer than all claims are addressed, the case processing system record 

and administrative record must still contain data and records for all claims involved 

in the original appeal. 

➢ If any claims in the original appeal are not decided or remain dismissed in the 

re-established appeal, the claims must be identified in a notice, order, or the 

revised decision or dismissal to ensure the administrative record for the re-

established appeal reflects the outcomes of those claims were not changed 

by the revised decision or dismissal. 

➢ In the case processing system record for the re-established appeal, the 

dispositions of any claims in the original appeal that are not decided or 

remain dismissed in the re-established appeal are set to the same outcome as 

those claims were set in the original appeal. 

The re-established appeal must address all of the claims involved in the original appeal 

for re-established appeals resulting from: 

• Vacating a remand (see OCPM 20.8); or 

• A CMS contractor or SSA response to an OMHA remand (see OCPM 20.9). 

The re-established appeal must address all of the claims involved in the original appeal 

unless otherwise instructed by the Council for re-established appeals resulting from: 

• A Council remand (see OCPM 20.11). 
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20.12.5 What adjudication time frame applies to the re-established appeal? 

The adjudication time frame that applied to the original appeal, if any, applies to the 

re-established appeal, starting anew, for re-established appeals resulting from: 

• Reopening a decision (see OCPM 20.6); 

• Vacating a dismissal (see OCPM 20.7); 

• Vacating a remand (see OCPM 20.8); or 

• A Council remand (see OCPM 20.11). 

The adjudication time frame that began with the original appeal, if any, continues in the 

re-established appeal for re-established appeals resulting from: 

• A CMS contractor or SSA response to an OMHA remand (see OCPM 20.9). 

20.12.6 What regulations and processes apply to the re-established appeal? 

The regulations and processes that applied to the original appeal apply to the re-

established appeal unless the regulations or this OCPM section provide otherwise. 

20.12.7 Is a hearing conducted for the re-established appeal? 

An opportunity for a hearing must be provided for the re-established appeal unless: 

1) The oral hearing was waived in the original appeal by all required parties who 

would be sent a notice of hearing and the adjudicator continues to believe that a 

hearing is not necessary to decide the case; 

2) A fully favorable decision can be issued without a hearing in the re-established 

appeal; 

3) A dismissal or remand is issued in the re-established appeal; or 

 
55 42 C.F.R. §§ 405.1056(a)(3), 423.2056(a)(3). 

Note: The complete request received date of the re-established appeal is set to 

the complete request received date of the original appeal, and an extension 

(that is, a “tolling event” in the case processing system) is added, from the 

date of the remand order to the date the response was received by OMHA 

(that is, the date the case was returned to OMHA).55 

https://www.ecfr.gov/cgi-bin/text-idx?SID=728808cfc303a12e6f15a3ed987fc0e1&mc=true&node=se42.2.405_11056&rgn=div8
https://www.ecfr.gov/cgi-bin/text-idx?SID=ce109e648b12e40f3a048393f7f22433&mc=true&node=se42.3.423_12056&rgn=div8


Post-Adjudication Actions 60 

 

4) The original appeal was an appeal of a reconsideration dismissal. 

20.12.8 What if CMS or a CMS contractor, or a Part D plan sponsor, elected or was 

granted a status in the original appeal? 

CMS, CMS contractor, and Part D plan sponsor statuses in the original appeal continue 

in the re-established appeal. Additional status elections or requests may be submitted 

for the re-established appeal. 

• Send all notices and other documents to CMS, a CMS contractor, or a Part D plan 

sponsor that had party or participant status in the original appeal. 

Note: For Part C appeals, the MAO is always a party. 

• If CMS, a CMS contractor, or a Part D plan sponsor attended a hearing for the 

original appeal, such entity is entitled to attend any hearing conducted for the re-

established appeal. The ALJ may grant leave for additional entities to attend the 

hearing for the re-established appeal. 

20.12.9 What is required in a decision, dismissal, or remand issued on the re-

established appeal? 

A decision, dismissal, or remand issued on the re-established appeal, must meet all of 

the requirements for a decision, dismissal, or remand. 

A partially favorable or unfavorable revised decision, or a dismissal or remand that 

results from reopening a decision, must contain the rationale and basis for reopening 

the original appeal decision.56  

• For other appeals, a discussion of the procedural history of the original appeal 

may be included in the decision, dismissal, or remand issued on the re-

established appeal (for example, the rationale for reopening the decision when 

 
56 42 C.F.R. §§ 405.982, 423.1982. 

Note: If an attorney adjudicator issued the remand in the original appeal and a 

hearing is necessary for a decision, or a request for hearing will be 

dismissed for a reason that an attorney adjudicator is not authorized to 

issue for the re-established appeal, the re-established appeal is reassigned 

to the field office Associate Chief ALJ, or another ALJ designated by that 

Associate Chief ALJ. 

https://www.ecfr.gov/cgi-bin/text-idx?SID=728808cfc303a12e6f15a3ed987fc0e1&mc=true&node=se42.2.405_1982&rgn=div8
https://www.ecfr.gov/cgi-bin/text-idx?SID=ce109e648b12e40f3a048393f7f22433&mc=true&node=se42.3.423_11982&rgn=div8


Post-Adjudication Actions 61 

 

the revised decision is favorable, or a summary of the Council’s remand 

instructions when a decision is issued following a Council remand). 

20.12.10 What type of notice is required for a decision, dismissal, or remand issued 

on the re-established appeal? 

Issue a notice of decision, notice of dismissal, or notice of remand and accompanying 

enclosures in accordance with the notice provisions for that type of disposition. 

20.12.11 What is the effect of the decision, dismissal, or remand issued on the re-

established appeal? 

A decision on a request for hearing is binding unless: 

• The decision is appealed or referred to the Council and the Council takes an 

action, or the case is escalated (if escalation is available) to judicial review; 

➢ However, for a revised decision resulting from a reopening, only the claims 

decided in the revised decision may be appealed.57 

• The decision is reopened by the adjudicator or the Council; 

• Expedited access to judicial review is used; or 

• The decision is a recommended decision by order of the Council.58  

A decision affirming a reconsideration dismissal is binding unless it is reopened by the 

adjudicator.59 

 

 
57 42 C.F.R. §§ 405.984(f), 423.1984(f). 
58 42 C.F.R. §§ 405.1048(a), 423.2048(a). 
59 42 C.F.R. §§ 405.1048(b), 423.2048(b). 

Note: A revised decision resulting from a reopening does not have to be identified 

as a “revised decision” in the heading of the decision document. 

Note: Notices include any available appeal rights or right to request a review of 

the action. 

https://www.ecfr.gov/cgi-bin/text-idx?SID=728808cfc303a12e6f15a3ed987fc0e1&mc=true&node=se42.2.405_1984&rgn=div8
https://www.ecfr.gov/cgi-bin/text-idx?SID=ce109e648b12e40f3a048393f7f22433&mc=true&node=se42.3.423_11984&rgn=div8
https://www.ecfr.gov/cgi-bin/text-idx?SID=728808cfc303a12e6f15a3ed987fc0e1&mc=true&node=se42.2.405_11048&rgn=div8
https://www.ecfr.gov/cgi-bin/text-idx?SID=ce109e648b12e40f3a048393f7f22433&mc=true&node=se42.3.423_12048&rgn=div8
https://www.ecfr.gov/cgi-bin/text-idx?SID=728808cfc303a12e6f15a3ed987fc0e1&mc=true&node=se42.2.405_11048&rgn=div8
https://www.ecfr.gov/cgi-bin/text-idx?SID=ce109e648b12e40f3a048393f7f22433&mc=true&node=se42.3.423_12048&rgn=div8
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A dismissal is binding unless appealed or vacated, except that a dismissal of a request 

for review of a reconsideration dismissal is not subject to appeal.60  

A remand is binding unless it is vacated by the Chief ALJ or designee.61 

 
60 42 C.F.R. §§ 405.1054, 423.2054. 
61 42 C.F.R. §§ 405.1058, 423.2058. 

https://www.ecfr.gov/cgi-bin/text-idx?SID=728808cfc303a12e6f15a3ed987fc0e1&mc=true&node=se42.2.405_11054&rgn=div8
https://www.ecfr.gov/cgi-bin/text-idx?SID=ce109e648b12e40f3a048393f7f22433&mc=true&node=se42.3.423_12054&rgn=div8
https://www.ecfr.gov/cgi-bin/text-idx?SID=728808cfc303a12e6f15a3ed987fc0e1&mc=true&node=se42.2.405_11058&rgn=div8
https://www.ecfr.gov/cgi-bin/text-idx?SID=ce109e648b12e40f3a048393f7f22433&mc=true&node=se42.3.423_12058&rgn=div8
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20.13 Requests to obtain approval of a fee 
(Issued: 09-21-23, Effective: 09-21-23) 

20.13.1 When may a representative request approval of a fee? 

An appointed representative for a beneficiary who wishes to charge a fee for services 

rendered in connection with an appeal before OMHA may request approval of the fee 

from the Secretary.62 The Secretary shall consider the factors described in OCPM 

20.13.7. 

The representative fee approval process does not apply to the following: 

• A representative appointed by a non-beneficiary party, such as a provider, 

supplier, Medicaid State agency, or applicable plan; or 

• Authorized representatives. 

20.13.2 When can a representative request approval of a fee? 

A representative must submit a petition for fee approval to the assigned adjudicator no 

later than 60 calendar days after the date the notice of decision, dismissal, remand, or 

escalation was mailed. 

 
62 42 C.F.R. § 405.910(f). 
63 42 C.F.R. § 405.910(f)(3). 

Note: Services rendered below the OMHA level of appeal are not considered 

proceedings before the Secretary and, therefore, are not subject to 

approval. 

Note: A beneficiary’s fee arrangement when making a claim for third-party 

payment is not subject to review, even if the representation includes 

representation for appeals of an MSP recovery claim. 

Note: A provider or supplier that furnished the items of services to a beneficiary 

that are the subject of the appeal and is acting as the appointed 

representative for the beneficiary may not charge the beneficiary any fee 

associated with the representation.63 

https://www.ecfr.gov/current/title-42/chapter-IV/subchapter-B/part-405/subpart-I/section-405.910#p-405.910(f)
https://www.ecfr.gov/current/title-42/chapter-IV/subchapter-B/part-405/subpart-I/section-405.910#p-405.910(f)(3)
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20.13.3 How does a representative request approval of a fee? 

The beneficiary’s representative must submit a completed Petition to Obtain Approval 

of a Fee (OMHA-118) to the assigned adjudicator and must provide a copy to the 

beneficiary. 

The OMHA-118 must be signed by the representative and may also be signed by the 

beneficiary to indicate agreement with the requested fee amount. The representative 

must attach an itemized list of services.  

20.13.4 What if the representative submits a defective fee petition? 

If a fee petition is missing any of the information required on OMHA-118, send a 

Defective Fee Petition letter (OMHA-381) to the representative, with a copy to the 

beneficiary or enrollee. 

20.13.5 Where is a representative’s request for a fee filed? 

A representative’s request may be filed directly with the adjudicator who issued the 

decision, dismissal, or remand or filed with Central Operations at: 

 OMHA Central Operations 

 Attn:  Administrative Mail Stop 

 1001 Lakeside Ave., Suite 930 

 Cleveland, OH 44114-1158 

Note: If the decision, dismissal, or remand was issued by an attorney adjudicator, 

the appeal must be reassigned to the field office Associate Chief ALJ.  

Caution: The beneficiary’s signature does not waive the right to later disagree with 

the final fee amount approved by the adjudicator 

Note: The submission of the missing information must be signed and dated by the 

representative and provided to the assigned adjudicator with a copy to the 

beneficiary or enrollee within 20 calendar days of the date of the Defective 

Fee Petition letter (OMHA-381), unless additional time is granted by the 

adjudicator. 
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• If filed with Central Operations: scan and send the request via encrypted email to 

the adjudicator or the field office’s Associate Chief ALJ if the original adjudicator 

was an attorney adjudicator. 

20.13.6 How do we process a request for a fee? 

20.13.6.1 Who reviews the request? 

The adjudicator who issued the decision, dismissal, or remand determines whether 

to grant or deny the request for a fee. 

• If the adjudicator has separated from OMHA or is not available for more than 

20 calendar days, the adjudicator’s field office Associate Chief ALJ reviews the 

request. 

20.13.6.2 How long does an ALJ have to decide on a fee? 

An ALJ must make a determination on the reasonableness of the fee within 90 

calendar days of submission of the fee petition or the curing of a defective fee 

petition, whichever is later. 

20.13.7 What does an ALJ consider in granting or denying a request for approval of a 

fee? 

In determining the reasonableness of a fee, the ALJ will consider the following factors: 

• The nature and type of services rendered; 

• The complexity of the case;  

• The level of skill and competence required and provided by the representative in 

rendering the services; 

• The amount of time spent on the case; 

• The results achieved by the representative; 

• The level of administrative review to which the representative carried the appeal; 

and 

• The amount of the fee requested by the representative. 

Note: If the decision, dismissal, or remand was issued by an attorney adjudicator, 

the appeal must be reassigned to the field office Associate Chief ALJ.  
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20.13.8 What action does the adjudicator take when . . .  

20.13.8.1 The adjudicator determines that the fee is reasonable? 

If the ALJ determines the representative’s requested fees are reasonable based on 

the factors in OCPM 20.13.7 and a review of any objections filed by the beneficiary 

or enrollee, the ALJ issues a Generic Notice (OMHA-120T) and an Order on Fee 

Petition (OMHA-382T) approving the fee. 

20.13.8.2 The adjudicator determines that the fee is unreasonable? 

If the ALJ determines an amount less than the representative’s requested fee is 

appropriate based on the factors in OCPM 20.13.7 and a review of any objections 

filed by the beneficiary or enrollee, the ALJ may: 

1. Reduce the fee to a reasonable amount; or 

2. Disapprove the fee. 

The ALJ issues a Generic Notice (OMHA-120T) and an Order on Fee Petition (OMHA-

382T) either reducing or disapproving the fee. The order states the rationale for 

reduction or disapproval of the requested fee, including: 

1. A discussion of the factors in OCPM 20.13.7; and 

2. A response to any objections filed by the beneficiary or enrollee. 

 
64 See 70 Fed. Reg. 11420, 11429 (Mar. 8, 2005); 42 C.F.R. § 405.910(f)(5).   
65 42 C.F.R. § 405.910(f)(2).   

Note: The ALJ must also evaluate and consider any objections submitted by the 

beneficiary or enrollee. 

Caution: In determining the reasonableness of a representative’s fee, an ALJ does 

not apply the test specified in section 206(a)(2), (3) of the Act.64 

Note: The allowed fee is the beneficiary’s or enrollee’s responsibility. The fee 

may not be paid from the Medicare Trust Fund or otherwise collected 

from OMHA, the Department of Health and Human Services, the 

Centers for Medicaid & Medicare Services (CMS) or any other 

government related entity.65   

https://www.cms.gov/Regulations-and-Guidance/Regulations-and-Policies/QuarterlyProviderUpdates/downloads/cms4064IFC.pdf
https://www.ecfr.gov/current/title-42/chapter-IV/subchapter-B/part-405/subpart-I/section-405.910#p-405.910(f)
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20.13.9 What records are added? 

Update the administrative record of the original appeal with: 

• The request for the fee; 

• The notice and order either granting or denying the request; and 

• Any other documentation relevant to the determination to grant or deny the 

request that is not already in the administrative record. 

 

 

  

Note: For information on Equal Access to Justice Act (EAJA) fees, please see OCPM 

5.9.  

https://www.hhs.gov/about/agencies/omha/the-appeals-process/case-processing-manual/index.html#chapter5
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Revision history 

Date Description 
Sections/subsections 
updated 

09/21/23 

Revised to address changes to post-
adjudication appeals processing resulting 
from ECAPE processing, the e-Appeal 
Portal, and other improvements in 
appeals operations and processing; 
revised to remove relatively rare MAS 
data entry and updating processes; 
revised to remove secondary approvals 
for various post-adjudication actions; 
revised to clarify the distinction between 
updating the administrative record for 
ECAPE appeals and non-ECAPE appeals; 
revised to clarify that if the original 
adjudicator is not available for more 
than 20 calendar days, the ACALJ reviews 
post-adjudication requests and if they 
decide to grant the request then the 
appeal is reassigned to the ACALJ; 
revised to clarify how various post-
adjudication requests are filed; revised 
to update the process to re-establish an 
appeal; revised to clarify that an 
adjudicator may not reopen a decision or 
vacate a dismissal if an appeal is pending 
with the Council; added new order, 
Order Denying Review of Request to 
Vacate a Remand (OMHA-188T), and 
revised existing order OMHA-189T; 
revised to clarify that CMS contractor 
responses to an OMHA remand are not 
reviewable and appeals are immediately 
re-established; added new form for 
Returnable Remand Notice (OMHA-
383T); added new section, 20.13, 
Requests to Obtain Approval of a Fee. 

20.2.1, 20.2.2, 20.3.2, 
20.3.4, 20.4.1, 20.4.3, 
20.4.4, 20.4.5, 20.4.6, 
20.5.2, 20.5.3, 20.5.4, 
20.5.5 (multiple), 
20.5.7(multiple), 20.5.8 
(multiple), 20.6.1 
(multiple), 20.6.2, 20.6.4, 
20.6.5 (multiple), 
20.6.6.1, 20.6.7 
(multiple), 20.7.1.4, 
20.7.2, 20.7.4, 20.7.5 
(multiple), 20.7.7 
(multiple), 20.8.1.3, 
20.8.2, 20.8.4, 20.8.5 
(multiple), 20.8.6.1, 
20.8.7 (multiple), 20.9.1, 
20.9.2, 20.9.4, 20.9.5, 
20.10.2, 20.10.3, 20.11.2, 
20.11.4, 20.11.5, 20.11.6, 
20.12.1, 20.12 (multiple), 
20.13. 
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12/09/2021 
Revised to replace inoperative 
hyperlinks; revised to update the OMHA 
Central Operations mailing address. 

20.1.4, 20.2.2, 20.4.3, 
20.5.3, 20.6.2, 20.6.3.1, 
20.6.3.2, 20.6.6.1, 20.6.8, 
20.7.1.2, 20.7.1.3, 
20.7.1.5, 20.7.2, 20.7.3.1, 
20.7.8, 20.8.1.2, 20.8.1.4, 
20.8.1.5, 20.8.1.6, 20.8.2, 
20.8.3.1, 20.8.3.2, 
20.8.3.3, 20.10.4; 20.5.3, 
20.6.4, 20.7.4, 20.8.4, 
20.9.2, 20.11.2 

07/12/2019 

Revised to clarify that the re-established 
appeal number is used on an order 
vacating a remand; revised to clarify that 
requests for paper administrative 
records are made directly with Central 
Operations; revised to remove an 
incorrect statement that an ALJ must 
make a request for information before a 
remand for a missing case file is 
authorized under 42 C.F.R. section 
405.1056(a)(2); revised time frame for 
vacating dismissals from 6 months to 180 
calendar days in accordance with revised 
42 C.F.R. sections 405.1052(e) and 
423.2052(e); revised to replace 
references to OMHA Program Evaluation 
and Policy Division with references to 
Appeals Policy and Operations Division. 

20.5.5.2, 20.7.1.3, 
20.7.1.4, 20.7.5.6, 
20.7.7.3, 20.8.4, 20.8.5.6, 
20.8.6.1, 20.8.7.2, 20.9.1, 
20.9.5, 20.10.3, 20.11.4, 
20.11.6 

05/25/2018 Initial Release N/A 

If the table above indicates there are prior versions of this chapter, click here to view 

them. 

https://omhaportal.hhs.gov/Pages/OCPM/Main.aspx#ch20

