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[S ENDING™; more than 1.5 million people received notices with
the reason “YOU ARE RECEIVING THE SAME TYPE OF
ASSISTANCE FROM ANOTHER PROGRAM™; more than 2
million received a notice with the reason “NO HOUSEHOLD
MEMBERS ARE ELIGIBLE FOR THIS PROGRAM™; and
nearly 900,000 received notices stating “WE REVIEWED
YOUR CASE, YOU ARE STILL ELIGIBLE FOR MEDICAID,
BUT IN A DIFFERENT MEDICAID COVERAGE TYPE.”

b. The claims of the named Plaintiffs and putative class and subclasses
raise common questions of law and fact. The named Plaintiffs recetved
notices with Defendants’ standardized reason codes. The notices also
uniformly omit information regarding the applicable standards of
eligibility for an individual’s current Medicaid eligibility category or
any information about what additional eligibility categories Defendants
considered. Each notice also includes the same stock paragraph
regarding fair hearings and appeal rights, which does not set forth
complete information on how to request a fair hearing or accurately
inform recipients about their appeal rights. Questions common to the

class, therefore include:
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agency remains responsible for ensuring compliance with all aspects of the Medicaid
Act. See, e.g., 42 C.F.R. § 438.100(a)(2), 438.100(d).

30. AHCA 1s the single state agency in Florida. See Fla. Stat. § 409.902.

31. States receive federal matching funding, called Federal Financial
Participation (FFP), for Medicaid services provided to eligible enrollees. The federal
government matches the state’s Medicaid expenditures at a specified rate. 42 U.S.C.
§§ 1396b(a), 1396d(b). Florida currently receives a federal matching rate of
approximately 60% (60 cents of every dollar spent) for medical services. U.S. Dep’t
of Health & Hum. Servs., Federal Financial Participation in State Assistance
Expenditures; Federal Matching Shares for Medicaid, the Children’s Health
[nsurance Program, and Aid to Needy Aged, Blind, or Disabled Persons for October
1, 2022 Through September 30, 2023, 86 Fed. Reg. 67479, 67481 (Nov. 26, 2021).

32. Between March 31, 2023 and December 31, 2023 the federal matching
rate for medical services is enhanced for states if they conduct eligibility
redeterminations consistent with all tfederal requirements. 42 U.S.C. § 1396d note
(amended by Consolidated Appropriations Act, 2023, Pub. L. No. 117-328, § 5131).

33. For administrative expenses, including thosc related to the
redetermination process, states generally receive a matching rate of 50%. 42 U.S.C.

§ 1396b(a)(7); 42 C.F.R. § 435.1001.
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of cost. Once the share of cost has been met, coverage lasts through the end of that
month and must be met again the tollowing month before Medicaid coverage begins.

49, States are required to administer Medicaid in “the best interests of the
recipients.” 42 U.S.C. § 1396a(a)(19).

50. For most Medicaid enrollees, states are required to conduct a
redetermination of their eligibility (sometimes referred to as “renewal’) once every
12 months, unless there i1s an earlier change in circumstance affecting eligibility. 42
C.F.R. § 435.916(a)(1), (b), and (d).

51. States must ensure a streamlined process for people to remain enrolled in
Medicaid. 42 U.S.C. § 18083; 42 U.S.C. § 1396w-3(3). This includes attempting to
renew individuals based on information already available to the agency without
requesting additional information from the individual, a process known as “ex parte”
redetermination. 42 C.F.R. § 435.916.

52. When the state must ask for additional information from the enrollee, the
Medicaid agency must provide assistance to aid individuals seeking help with the
redetermination process. 42 C.F.R. § 435.908(a).

53. During redctermination, if the state determines an individual is no longer
eligible in their current population group, then the state must evaluate the individual

in all other groups before terminating coverage. This includes maintaining Medicaid
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70. If all individuals listed in a given section are ineligible, the standardized
notice is populated with one or more “reason codes.” The reason codes are typically
a single phrase pulled from a finite list of options.

71. The reason codes do not include any placeholders for individualized
information.

72. The reason codes appear after the word “*Reason:” and are printed in all
capital letters.

73. Some notices use the reason code: “YOUR HOUSEHOLD’S INCOME
IS TOO HIGH TO QUALIFY FOR THIS PROGRAM.” Notices may also state *We
have reviewed your eligibility for full Medicaid benefits and have determined you
are not eligible because your income exceeds the limit for Medicaid.” The notices
provide no additional information, such as the calculation of income or the
applicable income limit for the program.

74. Other common reason codes inform the person they have been terminated
without explaining the factual basis for why the person has been found ineligible.
For instance:

e “YOUR MEDICAID FOR THIS PERIOD IS ENDING”

e “NO HOUSEHOLD MEMBERS ARE ELIGIBLE FOR THIS
PROGRAM?”

¢ “YOU ARE RECEIVING THE SAME TYPE OF ASSISTANCE FROM
ANOTHER PROGRAM”
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103. The April 24, 2023 notice did not state that either Plaintiff Chianne D. or
C.D. were being referred to any other program, such as CHIP, for potential coverage
and Defendants did not notify the family about any such altcrnative coverage.

104. The notice included three different sections labeled “Medically Needy.”
Two of these sections contain identical information about the eligibility status for
three household members. The third section lists all four household members, but
contains conflicting information about the eligibility status of the three household
members identified in the other sections.

105. Plaintiff Chianne D. was utterly confused by the notice. She did not
understand what actton DCF was taking or why. As a result, Chianne was unable to
prepare a response to the proposed termination of coverage.

106. Chianne contacted DCF, The DCF representative was unable to answer
her questions regarding the meaning of the noticc. The agent told her “I'm not going
to sit here and answer your questions™ and “I don’t know why you're not getting
this.” When Chianne pressed for an explanation of what “YOU ARE RECEIVING
THE SAME TYPE OF ASSISTANCE FROM ANOTHER PROGRAM™ meant, the
agent told her “I have a rule that says I cannot talk to you for over 20 minutcs.”

Chianne explained that C.D.’s need for coverage was urgent and ongoing.

31
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121. Plaintiff A.V. had an appointment for a vaccination on June 6, 2023.
However, on or about June 5th, her mother received a call from A.V."s pediatrician
saying that she was no longer insured and that her appointment was being canceled.

122. Plaintiff A.V.’s mother then read through an 8-page notice from DCF
dated May 16, 2023 that she had received by mail.

123. Plaintiff A.V.’s mother was confused by the May 16th notice. The notice
had seven different sections labeled “Medically Needy,” but each section had
different information. Different sections listed different family members and
different “*share of cost” amounts for the saine month. She did not understand what
the “share of cost™ amount is, how it was calculated, or why it changes depending
on which section of the notice it is listed in.

124. The notice did not mention that Medicaid was ending until the bottom of
page five where it stated “your Medicaid benefits for the person(s) listed below will
end on May 31, 2023.” The notice then listed everyone in the household except the
child who qualifies for Medicaid because she receives SSI.

125. The reason given is: “YOU OR A MEMBER(S) OF YOUR
HOUSEHOLD REMAIN ELIGIBLE FOR MEDICAID UNDER A DIFFERENT
MEDICAID COVERAGE GROUP.”

126. Plaintiff A.V.'s mother, Jennifer, did not understand the meaning of the

phrase “REMAIN ELIGIBLE FOR MEDICAID UNDER A DIFFERENT

34
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VERIFICATION

[, Chianne D., am the mother and legal guardian of C.D., a named Plaintiff
in this Class Action Complamt for Declaratory and Injunctive Relief styled
Chianne D., et al v. Weida, et al. (Complaint). I am personally familiar with the
facts contained in the Complaint as they relate to myself, my daughter, C.D., and
my family circumstances.

Pursuant to 28 U.S.C. § 1746, | verify, under penalty of perjury, that the
factual statements in the Complaint concerming myself, my daughter C.D., and my

tamily are true and correct to the best of my knowledge, information, and belief.

A.

Executed On; Aug20,2023

Chianne D.
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VERIFICATION

[, Jennifer V., am the mother and legal guardian of A.V., a named Plaintff
in this Class Action Complaint for Declaratory and Injunctive Relief styled
Chianne D., et al. v. Weida, et al. (Complaint). I am personally familiar with the
facts contained in the Complaint as they relate to my daughter, A.V., and my
family circumstances.

Pursuant to 28 U.S.C. § 1746, | verify, under penalty of perjury, that the
factual statements in the Complaint concerning myself, my daughter A.V,, and my

family are true and correct to the best of my knowledge, information, and belief.

Executed On: "8 20, 2023

Jennifer V.,
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Dated: July 31, 2023

Michele Johnson TN BPR 16756
Gordon Bonnyman, Jr. TN BPR 2419
Vanessa Zapata, TN BPR 37873
Brant Harrell, TN BPR 24470
TENNESSEE JUSTICE CENTER
211 7th Avenue North, Suite 100
Nashville, Tennessee 37219
Phone: (615) 255-0331

Fax: (615) 255-0354
gbonnyman({@tnjustice.org
vzapata@tnjustice.org
bharrell@tnjustice.org

Jane Perkins (pro hac vice)

Elizabeth Edwards (pro hac vice)

Sarah Grusin (pro hac vice)

NATIONAL HEALTH LAW PROGRAM
1512 E. Franklin St., Ste. 110

Chapel] Hill, NC 27514

Phone: (919) 968-6308
perkins{ghealthlaw.org
edwards(@healthlaw.org
grusin(@healthlaw.org
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/5/ Babak Ghafarzade

Gregory Lee Bass (pro hac vice)
NATIONAL CENTER FOR LAW
AND ECONOMIC JUSTICE

275 Seventh Avenue, Suite 15300
New York, NY 10001

Phone: (212) 633-6967
bass(@nclej.org

Faith Gay (pro hac vice)

Jennifer M. Selendy (pro huc vice)
Andrew R. Dunlap (pro hac vice)
Babak Ghafarzade (pro hac vice)
David Coon (pro hac vice)

Bret Matera (pro huc vice)
SELENDY GAY ELSBERG PLLC
1290 Avenue of the Americas
New York, NY 10104

Phone: {212) 390-9000
fray(@selendygay.com
jselendy(@selendygay.com
adunlap@selendygay.com
bghafarzade@selendygay.com
dcoon@selendygay.com
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] TennCare also does not adequately alert enrollees regarding how to request
2 accommodations.”™ TennCare uses an insert in its Notice of Decision (NOD) template. titled:
3 "Do You Need Special Help?"~"" This notice asks “[D]o you need help because you have a
4 health. mental health, learning prohlem or disability”?” and directs persons to TennCare
5  Connect.”™ The notice does not describe what a “disability” may be. and it does not distinguish
6  between that status and a “mental health™ or “learning probleni.” The notice gives the sole
7  example of needing help “talking with us or sending whuat we send you™ and provides
8  information regarding discrimination complaints.”” There is no apparent information about
9 requesting and obtaining a decision regarding reasonable accommodations as a right of persons
10 who are disabled.
11 AHS staff also do not routinely inform callers who are disabled that they have a right to

12 request accommodations.”'" As a result, when a person contacts TennCare, they may not be

2% By contrast, notices employed by the state during the 2002 renewal process [Rosen Appendix, AMC-
ALL-0126] were clear and unambiguous:

If you have a health, learning or nerve problem, you may have legal rights under the Americans
with Disabilities Aet {ADAY; You may also have these rights if you have a problem: a child or
relative who lives with you has a health, leaming, or nerve problem. If this applies to you, then: I
you cannot do something we asked you to do: We can help you do it, or We can change what you
have to do. Here are some of the ways we can help: We can call or visit il you are not able to
come to our office. We can tell you what this letter means.... We can help you to appeal. If you
need some other kind of help, ask us. Call your worker or call: 1-888-863-617R [or Families First
or Mcdicaid problems ...

*7 Qlson Depo Ex. 26.

0% 1z

a9 Id

21" AHS Depo Fields 172 (stating that reference to a right to request a reasonable accorminodation would
not be standard scripting, but may be in other documents}.

57
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apparently in contrast to Ms. Olson’s understanding, AHS does not grant requests for more
time.*>* This apparent disagreement leaves gaps around critical assistance that individuals with
disabilities need to navigate TennCare’s system, including: in-person assistance. extra time, and
someonc to answer questions and explain the content of the notices.

There appears further disagreement around how requests for accommodation make their
way to Ms. Olson in the OCRC. There is no written policy regarding how DHS., TNSCA, or the

AAADs should escalate requests for accommodations to TennCare, As a result, it is likely that

some individual requests do not make their way to OCRC. _
_ Rather than send information regarding this request to

OCRC, the DHS worker “[r]eferred her to TennCare Solutions Unit for resolution.” which also
put the burden on the individual to call another number and make the request again.

With respect to AHS, prior to the CAP, there was no written policy regarding how call
center staff were to identify or forward requests for accommodation.”*® Following the CAP,
requests received by call center CSRs were to be escalated to call center supervisors who review
them and add them to logs that Ms. Olson receives.’™” Yet it appears thar there is limited

oversight of this process™* and the accommodation logs do not record any response to the

3-‘” AHS Depo Fields [57-58 ¢f. Olson Depo 61-63, 66, 70-71, 107-08.

=% Olson Depo 245-46; Olson Depo, Ex. 4; see Olson Depo 24344,

=27 AHS Depo Fields Depo 156-38; AHS Depo Fields, Ex. 22; Olson Depo 239-40, 243-44,

*** The process is under the ostensible supervision of a Nondiscrimination Compliance Coordinator
designated by AHS pursuant to a requircment in its TennCarc contract. AHS Dcepo Fields 29-30, 109-110,
However, the person currently in that role is the executive vice president for human resources at AHS
hcadquarters in Pittsburgh, with responsibility for managing the company’s 1,000 employees at
operations across the country. Al1S Depo Fields 109-10. Further, while there is a quality assurance group
at AHS that randomily samples calls and reports the results to TennCare, there 1s no report on whether

61
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