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OCR technically does not work on issues related to “transitioning treatments for transgender
minors.” We have only addressed this issue in as much as it relates to our work addressing the provision
of care in a non-discriminatory manner. This is not specific to minors.

Do you have an example of what might constitute a responsive document?
Individuals who have worked non-discriminatory provision of gender-affirming care:

» ¢ Dylan Nicole de Kervor, Senior Advisor — Section 1557 policy and enforcement, including 2022
NPRM and gender affirming care guidance

» o Susie Lorden, Policy Advisor — Section 1557 policy and enforcement, including 2022 NFRM

® ¢ David Roman, Policy Advisor — Section 1557 policy and enforcement, including 2022 NPRM

e » Jacob Richards (OGC but assisting Section 1557 team) — 2022 NPRM

We also have regional staff who work on enforcement. Please let me know if you would need their
information as well.

Thanks,
Dylan

Dylan Nicole de Kervor, Esq., MSW {she/her)
Senior Advisor to the Director
Office for Civil Rights | U.S. Department of Health &Human Services

Fhone: {202)

From: Mars, Chayhann (HHS/OGC) <Chayhann.Mars@hhs.gov>
Sent: Monday, April 17, 2023 10:21 AM

To: de Kervor, Dylan (HHS/QCR} <Dylan.deKeryor@hhs.gov>
Cc: Soueid, Marie (HHS/0GC) <Marie.Soueid@hhs.gov>
Subject: Re: Alabama Interrogatories

Resending to include a subject line. Happy Monday!

From: Mars, Chayhann (HHS/QGC)

Sent: Monday, April 17, 2023 10:19:59 AM

To: de Kervor, Dylan (HHS/QCR} <Dylan.deKeryor@hhs.gov>
Cc: Soueid, Marie (HHS/0OGC) <Marie.Soueid@hhs.gov>
Subject:

Good morning Dylan,

In addition to our previous question about documents, can you please provide a list of potential
custodians {who may have their files searched for responsive documents) who work on issues that
relate to transitioning treatments for transgender minors? We need their names, titles, and descriptors
of how they're related to the transitioning treatment for transgender minors.
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We may not end up identifying all of the names that you provide, but we would appreciate having the
list in the meantime.

| know you are focus on the 1557 Rule this week, so if you would like us to coordinate with someone
else at OCR on this matter, please let us know.

Kindly,

Chayhann Mars (she/her/hers)
Civil Rights Division

Office of the General Counsel

U.5. Department of Health &Human Services
e S

Chayhann.Mars@hhs.gov

de Kervor, Dylan (HH5/OCR) </O=EXCHANGELABS/OU=EXCHANGE ADMINISTRATIVE GROUP
(FYDIBOHF235PDLT)/CN=RECIPIENTS/CN=0BDEC12AD0974EACABABED32F2B37C91-DEKERVOR, D>

Lorden, Susie {HHS/OCR) fo=Exchangelabs/ou=Exchange Administrative Group
Recipient: (FYDIBOHF23SPDLT)/cn=Recipients/cn=e90ef156ed05483f959d8c4039d5b906-Lorden, Sus
<susie.lorden@hhs.gov>

Sent Date: 2023/04/18 09:43:47
Delivered Date: 2023/04/18 05:43:00

Sender:


mailto:susie.lorden@hhs.gov
mailto:Chayhann.Mars@hhs.gov

From:

To:

ccC:

Subject:
Date:
Priority:
Type:

de Kervor, Dylan (HHS/OCR) </Q=EXCHANGELABS/QU=EXCHANGE ADMINISTRATIVE GROUP
(FYDIBOHF23SPDLT Y/ CN=RECIPIENTS/CN=0BDEC12AD0974EACABABEQI2F2B37C91-DEKERVOR, D>

Mars, Chayhann (HH5/0GC) fo=Exchangelabs/ou=Exchange Administrative Group
(FYDIBOHF235PDLT }/cn=Recipientsfcn=752cal50aa2949cc842533553763eec-Mars, Chayh
<Chayhann.Mars@hhs.gov>

Soueid, Marie (HHS/OGC) fo=Exchangelabs/ou=Exchange Administrative Group
{FYDIBOHF235PDLT)/cn=Recipients/cn=5beffe93f1d4e42901b62b5d9f8a123-Soueid, Mar
<Marie.Soueid@hhs.gov>

RE: Alabama Interrogatories
2023/04/20 13:15:00
Normal

Note

This looks great, thank you both!

Dylan Nicole de Kervor, Esg., MSW {she/her)
Senior Advisor to the Director
Office for Civil Rights | U.S. Department of Health &Human Services

Phone: (202)

From: Mars, Chavhann (HHS/OGC) <Chayhann.Mars@hhs.gov>
Sent: Thursday, April 20, 2023 1:07 PM

To: de Kervor, Dylan (HHS/OCR} <Dylan.deKervor@hhs.gov>
Cc¢: Soueid, Marie (HH5/0GC) <Marie.Soueid@hhs.gov>
Subject: RE: Alabama Interrogatories

Hi Dylan,

We've prepared the following response to the interrogatory:

b))

This language may be narrowed further by the litigators working on the case. Please let me know if
you'd like to discuss or have any concerns/feedback before we share this.

Chayhann Mars (she/her)

Attorney

Civil Rights Division
Office of the General Counsel
L.S. Department of Health &Human Services
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()5}

Jacob

Jacob Richards (he/him)

Assistant Regional Counsel, Region IX
Office of the General Counsel

Department of Health and Human Services
90 Seventh Street, Suite 4-500

San Francisco, CA 94103-6705

Phone: (202)[bX6}

Fax: {415) 437-8188
jacob.richards@hhs.gov
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b))

Chayhann

From: de Kervor, Dylan (HHS/OCR)} <Dylan.deKervor@hhs.gov>

Sent: Monday, April 17, 2023 10:33 AM

To: Mars, Chayhann (HHS/OGC) <Chayhann.Mars@hhs.gov>

Cc: Soueid, Marie (HHS/OGC) <Marie.Soueid@hhs.gov>; Jee, Lauren (HHS/OCR)
<Lauren.Jeel@hhs.gov>; Barron, Pamela {HHS/OCR) <Pamela.Barron@hhs.gov>; Lorden, Susie
{HHS/OCR) <susie.lorden@hhs.gov>; Roman, David (0S/OCR) <David.Roman@hhs.gov>; Richards, Jacob
{0S/0GC) <Jacob.Richards@hhs.gov>

Subject: RE: Alabama Interrogatories

Hi Chayanne,
Sorry for the delay.

OCR technically does not work on issues related to “transitioning treatments for transgender
minors.” We have only addressed this issue in as much as it relates to our work addressing the provision
of care in a non-discriminatory manner. This is not specific to minors.

Do you have an example of what might constitute a responsive document?
Individuals who have worked non-discriminatory provision of gender-affirming care:

¢ ¢ Dylan Nicole de Kervor, Senior Advisor — Section 1557 policy and enforcement, including 2022
NPRM and gender affirming care guidance

» e Susie Lorden, Policy Advisor — Section 1557 policy and enforcement, including 2022 NPRM

» o David Roman, Policy Advisor — Section 1557 policy and enforcement, including 2022 NPRM

e » Jacob Richards (OGC but assisting Section 1557 team) — 2022 NPRM

We also have regional staff who work on enforcement. Please let me know if you would need their
information as well.

Thanks,
Dylan

Dylan Nicole de Kervor, Esq., MSW {she/her)
Senior Advisor to the Director
Office for Civil Rights | U.S. Department of Health &Human Services
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Phone: (202)[PX6)

From: Mars, Chayhann (HHS/OGC) <Chayhann.Mars@hhs.gov>
Sent: Monday, April 17, 2023 10:21 AM

To: de Kervor, Dylan (HHS/OCR} <Dylan.deKervor@hhs.govs
Cc: Soueid, Marie (HHS/OGC) <Marie.Soueid@hhs.gov>
Subject: Re: Alabama Interrogatories

Resending to include a subject line. Happy Monday!

From: Mars, Chayhann (HHS/OGC)

Sent: Monday, April 17, 2023 10:19:55 AM

To: de Kervor, Dylan (HHS/OCR} <Dylan.deKervor@hhs.gov>
Cc: Soueid, Marie (HHS/OGC) <Marie.Soueid@hhs.gov>
Subject:

Good morning Dylan,

In addition to our previous question about documents, can you please provide a list of potential
custodians {who may have their files searched for responsive documents) who work on issues that
relate to transitioning treatments for transgender minors? We need their names, titles, and descriptors
of how they're related to the transitioning treatment for transgender minors.

We may not end up identifying all of the names that you provide, but we would appreciate having the
list in the meantime.

| know you are focus on the 1557 Rule this week, so if you would like us to coordinate with someone
else at OCR on this matter, please let us know.

Kindly,

Chayhann Mars (she/her/hers)
Civil Rights Division

Office of the General Counsel

U.S. Department of Health &Human Services
(202

Chavhann.Mars@hhs.gov

de Kervor, Dylan (HHS/OCR) </Q=EXCHANGELABS/OU=EXCHANGE ADMINISTRATIVE GROUP
(FYDIBOHF23SPDLT)/CN=RECIPIENTS/CN=0BDEC12AD0974EACABABEQ32F2B37C91-DEKERVOR, D>

Mars, Chayhann (HH5/0GC) fo=Exchangelabs/ou=Exchange Administrative Group
{FYDIBOHF23SPDLT)/cn=Recipients/cn=752¢al150aa9949cc842f533553763eec-Mars, Chayh
<Chayhann.Mars@hhs.gov>;

Soueid, Marie (HHS/0GC) fo=Exchangelabs/ou=Exchange Administrative Group
(FYDIBOHF23SPDLT Ycn=Recipients/cn=5beffe93ff1d4e4a901b62b5d9f8a123-Soueid, Mar
<Marie.Soueid@hhs.gov:>>

Sent Date: 2023/04/20 13:19:51
Delivered Date: 2023/04/20 13:19:00

Sender:

Recipient:
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To: Mars, Chayhann (HHS/OGC) <Chayhann.Mars@hhs.gov>

Cc: Soueid, Marie (HHS/OGC) <Marie.Soueid@hhs.gov>; lee, Lauren (HHS/OCR)
<Lauren.Jeel@hhs.gov>; Barron, Pamela {HHS/OCR) <Pamela.Barron@hhs.gov>; Lorden, Susie
{HHS/OCR) <susie.lorden@hhs.gov>; Roman, David (0S/OCR) <David.Roman@hhs.gov>; Richards, Jacob
{0S/0GC) <Jacob.Richards@hhs.gov>

Subject: RE: Alabama Interrogatories

Hi Chayanne,
Sorry for the delay.

OCR technically does not work on issues related to “transitioning treatments for transgender
minors.” We have only addressed this issue in as much as it relates to our work addressing the provision
of care in a non-discriminatory manner. This is not specific to minors.

Do you have an example of what might constitute a responsive document?
Individuals who have worked non-discriminatory provision of gender-affirming care:

e ¢ Dylan Nicole de Kervor, Senior Advisor — Section 1557 policy and enforcement, including 2022
NPRM and gender affirming care guidance

» e Susie Lorden, Policy Advisor — Section 1557 policy and enforcement, including 2022 NPRM

» o David Roman, Policy Advisor — Section 1557 policy and enforcement, including 2022 NPRM

» o Jacob Richards (OGC but assisting Section 1557 team) — 2022 NPRM

We also have regional staff who work on enforcement. Please let me know if you would need their
information as well.

Thanks,
Dylan

Dylan Nicole de Kervor, Esq., MSW {she/her)
Senior Advisor to the Director
Office for Civil Rights | U.S. Department of Health &Human Services

Phone: (202)

From: Mars, Chayhann (HHS/QGC) <Chayvhann.Mars@hhs.gov>
Sent: Monday, April 17, 2023 10:21 AM

To: de Kervor, Dylan (HHS/OCR} <Dylan.deKervor@hhs.gov>
Cc: Soueid, Marie (HHS/OGC) <Marie.Soueid@hhs.gov>
Subject: Re: Alabama Interrogatories

Resending to include a subject line. Happy Monday!

From: Mars, Chayhann (HHS/OGC)
Sent: Monday, April 17, 2023 10:19:55 AM
To: de Kervor, Dylan (HHS/OCR} <Dylan.deKervor@hhs.gov>
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Cc: Soueid, Marie (HHS/0OGC) <Marie.Soueid@hhs.gov>
Subject:

Good morning Dylan,

In addition to our previous question about documents, can you please provide a list of potential
custodians {who may have their files searched for responsive documents) who work on issues that
relate to transitioning treatments for transgender minors? We need their names, titles, and descriptors
of how they're related to the transitioning treatment for transgender minors.

We may not end up identifying all of the names that you provide, but we would appreciate having the
list in the meantime.

| know you are focus on the 1557 Rule this week, so if you would like us to coordinate with someone
else at OCR on this matter, please let us know.

Kindly,

Chayhann Mars (she/her/hers)

Civil Rights Division

Office of the General Counsel

U.S. Department of Health &Human Services
{202) {b)8)
Chavhammvarsehhs.gov

Mars, Chayhann (HHS/OGC) /O=EXCHANGELABS/OU=EXCHANGE ADMINISTRATIVE GROUP
Sender: (FYDIBOHF23SPDLT)Y/CN=RECIPIENTS/CN=752CA150AA9949CC842F533553763EEC-MARS, CHAYH
<Chayhann.Mars@hhs.gov>

de Kervor, Dylan (HHS/OCR}) fo=Exchangelabs/ou=Exchange Administrative Group
(FYDIBOHF23SPDLT}/cn=Recipients/cn=0bdec12ad0974eacababe032f2b37¢91-Dekervor, D
<Dylan.deKerver@hhs.gov>;

Soueid, Marie (HHS/QGC) fo=Exchangelabsfou=Exchange Administrative Group
{FYDIBOHF23SPDLT }/cn=Recipients/cn=5beffe93f1d4e4a901b62b5d9f8al23-Soueid, Mar
<Marie.Soueid@hhs.gov:>

Sent Date: 2023/04/20 13:06:53
Delivered Date: 2023/04/20 13:06:54

Recipient:
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DEMQCRACY, https:/freligiouslibertyinthestates.s3.us-east-
2.amazonaws.com/Religious Liberty in the States Report-2022.pdf.] Indeed, 23 states have
enacted versions of the Religious Freedom Restoration Act, which apply the strict scrutiny test to
government attempts to regulate conscience.[Footnote 3: Id., State Religious Freedom Restoration
Acts, NATIONAL CONFERENCE OF STATE LEGISLATURES (May 4, 2017),
hitps://www.ncsl.org/research/civil-and-criminal-justice/state-rfra-statutes.aspx.] The Department
must clarify that it will not preempt these laws through its proposed Rule.

<19 8.1 8.4.31. The Department Must Revise the Rule to Comply with Federal Laws Including the
Religious Freedom Restoration Act.

The federal government must comply with RFRA.[Footnote 4: 42 U.S.C. § 2000bb ] If finalized, the
proposed Rule would substantially burden the free exercise of religion, triggering strict scrutiny. The
Department will fail this test because it has not shown that its stringent approach satisfies a
compelling interest, nor has it drafted the Rule in the least restrictive manner.

A.  The proposed Rule would harm millions of Americans from a myriad of faith backgrounds who
hold sincere religious beliefs about gender, marriage, and family life.

A bipartisan Congress enacted RFRA to “provide very broad protection for religious liberty” for all
Americans living according to their sincerely held religious beliefs, including protection from
government penalties or punishment.[Footnote 5: Holt v. Hobbs, 574 U.S. 352, 356 (2015).] Here,
the proposed Rule infringes on sincerely held beliefs relating to sexual orientation, gender identity,
marital and parental status, and termination of pregnancy. Religious beliefs about these sensitive
areas of life, family, and conscience motivate persons of faith who interact with health programs and
activities in healthcare {as patients, providers, health educators, and students), and in health
insurance {the insured, insurers, brokers, benefits entities).

The proposed Rule fails to assess its negative impact on the religious liberty of people of faith. The
Rule constrains religious believers in a wide breadth of roles, including individual healthcare
providers in a variety of fields, such as obstetrics/gynecology, pharmacy, psychiatry,
psychology/counseling, endocrinology, and surgery. Many institutions also operate according to
sincerely held religious beliefs, such as employers, houses of worship, closely held corporations,
religious hospitals, and health education institutions, and this Rule infringes on their religious
exercise as well.[Footnote 6: Burwell v. Hobby Lobby Stores, Inc., 573 U.5. 682, 706-08 (2014).]

The Department has requested comment on the potential impact of its policy causing “providers with
religious and conscience objections leaving the profession, or covered entities existing the
market.”[Footnote 7; 87 Fed. Reg. 47905.] Looking at hospitals alone, 18.5% of hospitals are
religiously affiliated as of 2016; 14.5% of these are Catholic-owned or Catholic-affiliated, and 4.0%
are affiliated with other faiths or denominations.[Footnote 8: Maryam Guiahi, Patricia E. Helbin, &
Stephanie B. Teal, Patient Views on Religious Institutional Health Care, Public Health, JAMA Nebw.
Open (2019), https:/fjamanetwork.com/journals/jamanetworkopen/fullarticle/2757998.] Even if merely
a subset of these hospitals were forced to close or reduce their services, that would have a
significant impact on patient access to healthcare at a time when the healthcare system is already
facing severe shortages. Turning to individual providers, 51.2% of surveyed physicians reported
themselves as religious, and 20.7% reported praying with patients.[Footnote 9: Kristin A. Robinson,
Meng-Ru Cheng, Patrick D. Hansen, Jicard J. Gray, Religious and Spiritual Beliefs of Physicians, J.
Relig. Health (2017),
https://pubmed.ncbi.nlm.nih.gov/27071796/#:~:text=Primary%20care%20physicians%200r%20medi
cal,agnostic%2 C%20and%2011.6%20%25%20atheist.] Again, even if only a portion of these
physicians have conscientious objections to participating in gender-transition treatment as the
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No account of humanity that asserts the interior life as the true self over against the body is a biblical
understanding of humanity.”[Footnote 15: Assemblies of God, Transgenderism, Transsexuality, and
Gender Identity {Adopted by the General Presbytery in Session August 5-7, 2017},
https:/fag.org/Beliefs/Position-Papers/Transgenderism-Transsexuality-and-Gender- Identity.] “It
should be noted at the outset that there is absolutely no affirmation of changes in sexual identity
found anywhere in Scripture. Male and female genders are carefully defined and unconfused. The
consistent ideal for sexual experience in the Bible is chastity for those outside a monogamous
heterosexual marriage and fidelity for those inside such a marriage.”[Footnote 16; Assemblies of
God, Homosexuality, Marriage, and Sexual Identity (Aug. 4-5, 2014), https://ag.org/Beliefs/Position-
Papers/Homosexuality-Marriage-and-Sexual-ldentity. ]

« Baha'i: “Baha'v’llah teaches that the soul has no gender, race, or other physically ascribed
identities. It is a spiritual reality that transcends all such distinctions. From this vantage point, Baha'is
understand that the autonomy and welfare of human beings are not only determined by the laws and
constraints of the natural world, but also by an objective spiritual existence that is integrally related to
it."[Footnote 17: Baha'is of the United States, What is the Baha'i View Pertaining to |dentity?
https:/fwww.bahai.us/bahai-teachings- homosexuality/.]

= Buddhism: “Clinging to gender identity and letting conventional ideas about gender dictate one’'s
life thus contradicts all central Buddhist teachings. One would then also have to contend that
egolessness is gendered, which would be a self-contradictory, illogical proposition.”[Footnote 18:
Rita M. Gross, Why Go Beyond Gender?, SHAMBHALIA PUBLICATIONS (March
27, 2018), https:/fwww.shambhala.com/go-beyond-gender-excerpt-buddhism-beyond-gender/ ]
“‘Pandaka refers to male tranvestites and [effeminate] homosexuals... The scriptures describe the
Buddha as expressing a compassionate attitude towards people who began to show cross-gender
characteristics after ordination and to those who, while attracted to members of the same sex, were
regarded as being physiologically and behaviourally true to the then prevailing cultural notions of
masculinity. However, the Buddha opposed accepting into the sangha those who openly expressed
cross-gender features at the time they presented for ordination. Volume Four of the Vinaya recounts
a story of a pandaka who violated the clerical vow of celibacy and whose bad example led to a
comprehensive ban on the ordination of pandaka.”[Footnote 19: Peter A. Jackson, Male
Homosexuality and Transgenderism in the Thai Buddhist Tradition, {1993)
http:/buddhism.lib.ntu.edu.tw/museum/TAIWAN/md/md08-52.htm.]

+  Church of God in Christ: “The opening book of the Bible tells us: ‘A man will leave his father and
his mother and he must cleave to his wife and they must become one flesh’ (Genesis 2:24). The
Hebrew word ‘wife’ connotes one who is a female human being. Jesus confirmed that those yoked
together in marriage should be ‘male and female’ (Mafthew 19:4}. Therefore, God intended marriage
to be a permanent and an intimate bond between a man and a woman. Men and women are
designed to complement each other so they may be capable of satisfying each other's emotional,
spiritual, and sexual needs and desires.”[Footnote 20: General Assembly of the Church of God in
Christ, Inc., Marriage: A Proclamation to COGIC Worldwide,
https://www.cogic.org/generalassembly/proclamation-on-marriage]

= Church of Jesus Christ of Lafter-day Saints: “Church leaders counsel against elective medical or
surgical intervention for the purpose of attempting to transition to the opposite gender of a person’s
birth sex (‘sex reassignment’). Leaders advise that taking these actions will be cause for Church
membership restrictions. Leaders also counsel against social transitioning. ... Transgender
individuals who do not pursue medical, surgical, or social transition to the opposite gender and are
worthy may receive Church callings, temple recommends, and temple ordinances.”[Footnote 21: The
Church of Jesus Christ of Lafter-Day Saints, What is the Church’s Position on Transitioning?
https:/fwww.churchofjesuschrist.org/topics/transgenderfunderstanding?lang=eng.]
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When the Obama Administration first promulgated its 2016 Rule, which redefined sex discrimination
to include gender identity and termination of pregnancy, legal challenges abounded. These lawsuits,
brought by concerned religious organizations and individuals, coalesced into three major cases. In
all three, multiple courts have repeatedly held that 2016 Rule viclated RFRA. By seeking to resurrect
the stringent restrictions on medical professionals in its new NPRM, the Department is once again
violating RFRA and will face legal consequences for its actions.

In Franciscan Alliance v. Becerra, the Fifth Circuit and Northern District of Texas held multiple times
that the 2016 Rule violated RFRA.[Footnote 54: Franciscan All. v. Becerra, 47 F.4th 368 (5th Cir.
Aug. 26, 2022).] The Christian Medical and Dental Associations, with over 19,000 healthcare
professionals as members, along with two religious hospitals, Franciscan Alliance and Specialty
Physicians of lllinois, claimed that the Rule violated RFRA by forcing religious medical providers to
perform abortions and gender-reassignment surgeries that violate their sincerely held religious
beliefs. The district court agreed, finding the RFRA violation so severe that it merited a permanent
injunction, prohibiting the Department from ever enforcing Section 1557 against Franciscan Alliance
or the other plaintiffs “in a manner that would require [it] to perform’ or insure gender-reassignment
surgeries or abortions."[Footnote 55: Franciscan All. v. Becerra, 47 F.4th 368, 373 (5th Cir. Aug. 26,
2022).] The Fifth Circuit affirmed and held that Franciscan Alliance’s RFRA claim was not moot.
Indeed, the court cited the Department’'s March 2022 Guidance as clear evidence of a credible threat
of enforcement against these religious plaintiffs, noting that "HHS has also repeatedly refused to
disavow enforcement against Franciscan Alliance” and other religious plaintiffs.[Footnote 56; Id. at
376 (citing HHS Notice and Guidance on Gender Affirming Care, Civil Rights, and Patient Privacy,
U.S. DEP'T OF HEALTH & HUMAN SERVS. {(Mar. 2, 2022}, hitps://perma.cc/LX26-59QR).] This
should send a clear signal to the Department that its 2022 NPRM will continue to face judicial
sanctions for violating RFRA, because the 2022 NPRM, "if adopted, would reinstate much the same
approach as the 2016 Rule."[Footnote 57: |d. at 373.]

This recent holding is consistent with previous opinions in Franciscan Alliance: the Rule violates
RFRA. In December 2016, the district court held that the Rule “places substantial pressure on
Plaintiffs to perform and cover transitions and abortion procedures,” that the government failed to
prove its rule advances a compelling interest, and that it failed to consider the “numerous less
restrictive means available to provide access and coverage for transition and abortion
procedures.”[Footnote 58: Franciscan All. v. Burwell, 227 F. Supp. 3d 660, 693 (N.D. Tex. 2016).] In
October 2019, the court found once again that “the Rule substantially burdens Private Plaintiffs’
religious exercise by making the practice of religion more expensive in the business context,” and
that it violated RFRA “by expressly prohibiting religious exemptions.”[Footnote 59: Franciscan All. v.
Azar, 414 F. Supp. 3d 928, 94244 (N.D. Tex. 2019}).] The court made clear that “Defendants have
twice failed to demonstrate that applying the Rule to Private Plaintiffs . . . would achieve a
compelling governmental interest through the least restrictive means.”[Footnote 60; Id.] The Fifth
Circuit affirmed and ruled that the district court should consider providing permanent
protection,[Footnote 61: Franciscan All. v. Becerra, 843 Fed. App’'x 662 (5th Cir. 2021).] and in
August 2021, the district court granted that permanent injunction, finding that the Biden
Administration’s interpretation of Section 1557 is “materially indistinguishable from the 2016
Rule.”[Footnote 62: Franciscan All. v. Becerra, 553 F. Supp. 3d 361 (N.D. Tex. 2021).] Thus, ever
since they first examined the 2016 Rule, these courts have consistently found that it violates RFRA
by imposing a substantial burden on religious healthcare providers and failing to pass strict scrutiny.
The 2022 Rule, if enacted, will fare no differently in court.

Indeed, courts are already finding that the Biden Administration’s interpretation of Section 1557 likely
violates RFRA and the Free Exercise Clause. In late 2021, the Christian Employers Alliance
challenged the Biden Administration’s new HHS Guidance on Section 1557, alleging that it violates
RFRA, the Free Exercise Clause and the Free Speech Clause by compelling them to provide health
insurance coverage for gender transition service against their religious beliefs, to affirm gender
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transitions, and to forgo maintaining facilities in accordance with their beliefs.[Footnote 63; Christian
Employers All. v. EEQC, No. 1:21-cv-195, 2022 WL 1573689, at *1 (D.N.D. May 16, 2022).] The
court found that the plaintiffs, employers who run their businesses and organizations according to
their religious beliefs, had standing because they showed a “credible threat” of enforcement given
that the Department was promising to put the 2016 Rule “back into effect.”[Footnote 64: Christian
Employers All., 2022 WL 1573689, at *5.] The court also found that under the Biden Administration,
the Department’s current interpretation of Section 1557 “is substantially the same as the 2016 Rule,”
and that it "characterizes the [plaintiff's] stated beliefs as ‘abuse’ or ‘discrimination.” [Footnote 65; Id.
at *5, *7.] The court granted a preliminary injunction shielding Alliance members from enforcement of
the Department’'s new rule and enjoined the Department from “interpreting or enforcing Section 1557
of the ACA and any regulations against the Alliance’s present or future members in a manner that
would require them to provide, offer, perform, facilitate, or refer for gender transition services,” or
“prevents, restricts or compels the Alliance’'s members’ speech on gender identity issues."[Footnote
66; Id. at *9.] The Department's new rule likely violates RFRA because it imposes a substantial
burden in the form of “monetary penalties for [plaintiffs’] refusal to violate religious beliefs,” and the
government has failed to show a compelling interest in refusing exemptions to these particular
claimants.[Footnote 67: Id. at *8.]

In another round of litigation challenging the 2016 Rule, a coalition of hospital systems affiliated with
the Catholic Church and the State of North Dakota brought RFRA and APA challenges which have
been successful at every stage so far.[Footnote 68; Religious Sisters of Mercy v, Azar, 513 F. Supp.
3d 1113, 114749 (D.N.D. 2021) (order struck down transgender mandate as violating RFRA and
APA); see also Catholic Benefits Assoc. v. Burwell, No. 3:16-cv-00432 (D.N.D. 2016) {consolidated
with Religious Sisters of Mercy in 2017).] In January 2017, the court in Religious Sisters of Mercy
stayed enforcement of the 2016 Rule against the Catholic Plaintiffs, to the extent that it prohibited
discrimination on the basis of gender identity and termination of pregnancy.[Footnote 69; Religious
Sisters of Mercy v, Burwell, No. 36 Civ, 3:16-cv-386 (D.N.D. Jan. 23, 2017).]

Reaching the merits in January 2021, the court held that implementing Section 1557 according to
the Department’'s 2016 Rule would substantially burden the religious exercise of the nuns, Catholic
hospitals, and Catholic University, who all hold sincere religious beliefs about procreation and the
sanctity of human life and “believe that performing gender-transition procedures would violate their
medical judgment by potentially causing harm to patients.”[Footnote 70; Religious Sisters of Mercy,
913 F. Supp. 3d at 1132.] For these religious healthcare providers, “adverse practical consequences
abound” if Section 1557 is enforced against them, because “refusal to perform or cover gender-
transition procedures would result in the Catholic Plaintiffs losing millions of dollars in federal
healthcare funding and incurring civil and criminal liability.”[Footnote 71: Id. at 1147.] The court also
held that the Department failed to show a compelling interest in “ensuring nondiscriminatory access
to healthcare” because this was too “broadly formulated,” and “[n]either HHS nor the EEQC has
articulated how granting specific exemptions for the Catholic Plaintiffs will harm the asserted
interests in preventing discrimination.”[Footnote 72: Religious Sisters of Mercy, 513 F. Supp. 3d at
1148.] The court recognized many less restrictive alternatives beyond forcing Catholic providers to
violate their beliefs: the Government could assume the cost, the employers could provide subsidies
or tax credits to employees, community health centers and hospitals with income-based support
could provide the services, or ACA exchanges could expand access without compromising
conscientious objectors.[Footnote 73; Id. at 1148—49.] Because the Department failed to show that
none of these alternatives would be feasible, it failed strict scrutiny. Thus, the court granted
permanent injunctive relief for the Catholic plaintiffs.[Footnote 74: Id. at 1152-53.]

These rulings make clear that both the 2016 Rule and the proposed Rule violate RFRA. If enacted,
the proposed Rule will continue to be challenged in court, and judges will continue to enjoin its
enforcement against religious healthcare providers who are able to sue—as they should. Yet
members of minority faiths may not receive protection from these injunctions. And most healthcare
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While every court to examine the merits of religious plaintiffs' RFRA claims has found in favor of the
religious healthcare providers, these providers face a very credible threat of enforcement if the
proposed Rule is enacted. Many courts have concluded that categorically declining to perform or
insure gender transitions—as many religious healthcare providers must— violates Section 1557 and
Title VII, even when the decision to decline is religiously based. And this issue is creating a large
amount of costly litigation for hospitals and providers, including religious hospitals and providers:

* Hammons v. Univ. of Md. Sys, Corp., 551 F. Supp. 3d 567, 591 (D. Md. 2021) (Catholic hospital
violated Section 1557 when it declined to perform gender-transition procedure because of religious
beliefs);

= C.P. exrel. Pritchard v. Blue Cross Blue Shield of lll., 536 F.Supp.3d 791, 793-94 (W.D. Wash.
2021) {transgender plaintiff stated claim of sex discrimination under Section 1557 against Catholic
employer whose health plan excluded transition procedures because of religious beliefs);

+  Conforti v. St. Joseph's Healthcare Sys., No. 2:17-cv-00050, 2019 WL 3847994 (D.N.J. 2019)
(transgender plaintiff sued for sex discrimination under Section 1557 against Catholic hospital that
declined to schedule gender-transition surgery because of religious beliefs; case settled and was
dismissed in 2021}

+ Robinson v. Dignity Health, No.16-3035 (N.D. Cal. filed June 6, 2016} (transgender employee
sued Catholic hospital whose health insurance plan excluded gender-transition surgery because of
religious beliefs; case settled)

«  Scoltv. St. Louis Univ. Hosp., No. 4:21-cv-01270, 2022 WL 1211092, at *1, 6 (E.D. Mo. Apr. 25,
2022) {plaintiff stated claim for discrimination under Section 1557 and the ACA, where employer
excluded transition procedures for minor child);

= Tovar v. Essentia Health, 342 F_Supp.3d 947, 947, 950 (D. Minn. 2018) (employee denied
coverage for minor's gender-transition surgery stated claim for sex discrimination under Section
1557)

+ Flack v. Wis. Dep't of Health Servs., 328 F.Supp.3d 931, 934-35, 946-51 (W.D. Wis. 2018)
(granting preliminary injunction to transgender plaintiffs because Wisconsin's Medicaid program
excluding coverage for transition procedures likely violated Section 1557); but see Hennessy-Waller
v. Snyder, 529 F. Supp.3d 1031 (D. Ariz. 2021), aff'd, Doe v. Snyder, 28 F.4th 103 {Sth Cir. 2022)
{denying preliminary injunction to minor plaintiffs because Arizona's Medicaid program excluding
coverage for transition procedures did not likely violated Section 1557, and Bostock was limited to
Title VI claims)

+ Cruzv. Zucker, 218 F. Supp. 3d 246 (S.D.N.Y. 2016) {finding for transgender plaintiffs who
challenged denial of Medicaid coverage for gender dysphoria treatments under Section 1557)

= Prescott v. Rady Children’s Hosp.-S.D., 265 F.Supp.3d 1090 {§.D. Cal. 2017) {holding that
parent of transgender patient stated claim under Section 1557 for sex discrimination)

+ Kadel v. Folwell, 446 F. Supp. 3d 1 {(M.D.N.C. Mar. 11, 2020) {transgender plaintiffs challenging
state employee health plan which excluded coverage of gender-transition treatments stated claim for
sex discrimination under Section 1557 of Affordable Care Act, Title IX, and the Equal Protection
Clause}
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As the Department has requested comments on its proposed scheme for requesting religious
exemptions and “invite[s] comments from covered entities controlled by or affiliated with religious
organizations [and] providers emploved by such entities,"[Footnote 107: 87 Fed. Regq. 47841.] we
raise several concerns as civil rights attorneys who represent religious organizations and religious
healthcare providers.

The Department’s scheme for requesting religious exemptions in the proposed Rule is problematic
for several reasons, First, it forces religious entities to expose themselves to potential sanctions in
order to even request an exemption. Unlike the broader religious exemption that the 2020 Rule
incorporated from Title X, which recognizes the robust protections belonging to religious entities by
the very nature of their identity under the First Amendment and RFRA, this scheme requires entities
to ask, “Mother, may 17" in a way that puts their operations at risk. The very act of requesting an
exemption would expose a religious hospital or healthcare provider to potential targeting by an
agency that has repeatedly proven itself a bully to religious entities. Under Secretary Becerra, the
Department has “systematically targeted or ignored conscience and religious freedom protections,
such as by sidelining HHS's Conscience and Religious Freedom Division, abandoning the case of a
nurse illegally forced to participate in abortion, rescinding protections for faith-based adopted and
foster care agencies in three states, and proposing to rescind conscience protection
regulations.’[Footnote 108: Rachel N. Morrison, HHS's Proposed Nondiscrimination Regulations
Impose Transgender Mandate in Health Care, THE FEDERALIST SOCIETY {(Sept. 8, 2022),
https:/ffedsoc.org/commentary/fedsoc-blog/hhs-s-proposed- nondiscrimination-regulations-impose-
transgender-mandate-in-health-care-1.] Religious institutions who request an exemption will lose
their privacy and anonymity, which may in turn have a chilling effect on their provision of healthcare
services. Some institutions may experience pressure to reduce or eliminate their services altogether
rather than expose themselves to targeting by the Department. This would only exacerbate the
problems the Department already recognizes; that a lack of religious exemptions “could also result in
providers with religious and conscience objections leaving the profession, or covered entities exiting
the market.”[Footnote 109; 87 Fed. Reg. 479035.]

Second, the scheme contains no guarantee of adequate review or opportunity to appeal. The
procedural process is unclear. Who will evaluate claims? Will the Conscience and Religious
Freedom Division be involved? If so, this should be stated explicitly in the regulation. Also, the
Department under Secretary Becerra has characterized a general goal of nondiscrimination as a
compelling interest, so there is no guarantee that religious exemption requests will receive adequate
review and case-by-case consideration. Further, if an exemption request is denied, there is no
appeal process available.

Third, the proposed Rule still violates RFRA despite its purported religious exemption scheme. The
Department's vague promises to consider RFRA are not adequate protection for the religious
liberties of healthcare providers and organizations with conscientious objections. As the Fifth Circuit
recently held in Franciscan Alliance:

In Speech First, Inc. v. Fenves the defendant vaguely promised to not enforce the challenged
policies “contrary to the First Amendment™—similar to HHS's promise to “comply with the Religious
Freedom Restoration Act . . . and all other legal requirements.” We held that the plaintiffs had
standing to bring suit because they were within the “class whose [conduct] is arguably restricted,”
and the defendant’s promise was so vague that the scope of liability was both “unknown by the
[defendant] and unknowable to those regulated by it."[Footnote 110; Franciscan All., 47 F.4th at
377]

So too here. The Department’s promise to consider religious exemption requests is vague with no
guarantee of due process, appeal, or unbiased decisionmaking. The scope of liability for religious
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6196(11)62799-7/pdf.] Furthermore, scholars have identified “a number of facets of religious
involvement that are uniguely linked with health cutcomes. For example, investigators increasingly
recognize the importance of church-based social support for health and well-being, particularly for
African Americans.”[Footnote 117: Christopher G. Ellison, Reed T. DeAngelis, and Metin Gliven,
Does Religious Involvement Mitigate the Effects of Major Discrimination on the Mental Health of
African Americas? RELIGION AND MENTAL HEALTH QUTCOMES (Sept. 2017).] On the whole,
religious attendance increases longevity by improving and maintaining good health behaviors,
mental health, and social relationships.[Footnote 118; Chatters, Linda M., Religion and health: Public
health research and practice, ANNUAL REVIEW OF PUBLIC HEALTH, 21, 335-367,
https:/fwww.annualreviews.org/doi/pdf/10.1146/annurev.publhealth.21.1.335.]

Religious healthcare providers are uniquely equipped to address not only the physical but also the
spiritual needs of patients who desire a faith perspective. According to the World Health
Qrganization, “spirituality is an important dimension of patients’ quality of life."[Footnote 119; Anne L.
Dalle Ave and Daniel P. Sulmasy, Health Care Professionals’ Spirituality and COVID-19, JAMA
2021; 326(16}). 1577-1578, hitps:/jamanetwork.com/journals/jama/fullarticle/2785147#nav.] And “the
value of spirituality is not . . . solely as a means of reducing clinicians’ distress or promoting better
healthcare outcomes, but should be considered as intrinsically valuable."[Footnote 120: 1d.] Thus,
ousting religious healthcare providers from the field ignores the needs of LGBTQ patients with faith
commitments, who often find themselves caught between conflicting pressures and norms and
would value the perspective of a religious healthcare provider to assist them in sorting through that
process. For example, among individuals who identified as LGBT and Christian, “[r]eligiosity was
associated with higher levels of eudaimonic well-being and lower levels of depression, anxiety, and
stress.”[Footnote 121: Shilpa Boppana, The impact of religiosity on the psychological well of LGBT
Christians, JOURNAL OF GAY & LESBIAN MENTAL HEALTH, 23:4 (2019), 412-426] For patients
with gender dysphoria, the mental health benefits of a diversity of religious support and healthcare
providers should be recognized. A study on body dysmorphia found that the positive body image of
“[wlomen in the Religious group increased significantly compared to Control women (who declined)
in how they felt about their appearance and looks. Women in the Spiritual condition improved
marginally compared to the Control condition.”[Footnote 122: Boyaltzis, Chris J., et al., Experimental
Evidence that Theistic-Religious Body Affirmations Improve Women's Body Image, 46(4) JOURNAL
FOR THE SCIENTIFIC STUDY OF RELIGION 553-564 {2007).] Analyzing the links between
religion, gender, and body image, scholars reported:

A recent review concluded that in normal non-diagnosed women, religiosity and body image are
often linked in positive, healthy ways {Boyatzis and Quinlan 2008). For example, healthier body
image is positively associated with women’s self-rated importance of religion (Joughin et al. 1992),
worship attendance and self-rated religiosity (Mahoney et al. 2005), intrinsic orientation {Forthun et
al, 2003; Smith et al. 2003), and religious wellbeing {i.e., a close relationship with God).[Footnote
123: Kristin J. Joman and Chris J. Boyatzis, Body Image in Older Adults: Links with Religion and
Gender, J ADULT DEV (2009) 16:230-238.]

Many religious healthcare providers seek to bridge the gap between patients’ physical health and
spiritual health in ways that benefit both individuals and communities as a whole. For example, the
Catholic Health Association makes its mission clear: “As part of the Catholic Health Ministry, we
honor the dignity of every person, and we are committed to the common good. We strive always to
act in a way that is consistent with our identity and to serve all persons with care and
compassion.’[Footnote 124: Amy Wilson-Stronks, et al., Faith-Based Health Care and the LGBT
Community: Opportunities and Barriers for Equitable Care, TANENBAUM,
https://tanenbaum.org/wp-content/uploads/2020/05/F aith-Based-Health-Care-

LGBTQ.pdf] 12.1.14 8.1 23>
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needs to clarify that it will respect these applicable, binding state religious freedom protections for
individuals, which address their conscience objections specifically to procedures of abortion,
sterilization, and contraception in the healthcare context. Further, the Rule must state that it will not
preempt the following state laws:

Alabama:[Footnote 145: Id. at 20.]

Religious Freedom Restoration Act: Ala. Const. Am. 622

Health Care Rights of Conscience Act; Ala. Code § 22-21B-4

Open-ended conscience provision, abortion and sterilization exemptions for individual providers,
civil and criminal immunity, and preclusion of government action for providers with conscience
objections to abortion or sterilization

~)o o !

- Alaska:[Footnote 146: Id. at 21.]

o Abortions; Alaska Stat. § 18.16.010(b)

? Abortion exemption with civil immunity for individual providers, private and public hospitals; not
limited in medical emergencies

Arizona:[Footnote 147: Id. at 22.]

Religious Freedom Restoration Act: Ariz. Rev. Stat. § 41-1493.01

Exemption from participating in abortion: Ariz. Rev. Stat. § 36-2154

Abortion exemption for individual providers, private and public hospitals; not limited in medical
emergencies

~)o o !

Arkansas:[Footnote 148: Id. at 23]

Religious Freedom Restoration Act: 2015 SB 975

Exemption from participating in abortion; Ark. Code Ann. § 20-16-601(a)

Arkansas Human Heartbeat Protection Act; Ark. Code Ann. § 20-16-301-305

Abortion exemption from civil liability for individual providers, private and public hospitals, with
protection from government consequences; not limited in medical emergencies

? Sterilization exemption from civil liability for individuals and private hospitals

? Contraceptive exemption from civil liability for individuals and private hospitals

~)o0O 0O 0o !

- California;[Footnote 149; Estelle, Religious Liberty in the States 2022, CENTER FOR RELIGION,
CULTURE, AND DEMOCRACY, at 24]

o Exemption from participating in abortion: CA Health & Safety § 123420

? Abortion exemption from civil liability for individual providers and private hospitals; not limited in
medical emergencies

o Exemption for dispensing drugs: CA Bus. & Prof. § 733(b)(3)

? Contraceptive exemption for individuals

Colorado:[Footnote 150: Id. at 25.]

Limitations on sterilization: Colo. Rev. Stat. § 25.5-10-235(2)

Sterilization exemption from civil and criminal liability for individuals and private and public
hospitals

o Contraceptive exemption; Colo. Rev. Stat. § 25-6-102(9)

? Contraceptive exemption from civil and criminal liability for individuals and private hospitals

o]
?

Connecticut;[Footnote 151: Id. at 26.]

Religious Freedom Restoration Act: Conn. Gen. Stat. § 52-571b

Exemption from participating in abortion: Conn. Agencies Regs. § 19-13-D54(f)
Abortion exemption for individuals, not limited in medical emergencies

o o !


https://41-1493.01

- Delaware:[Footnote 152; Id. at 27.]

0 Medical Practice Act: 24 Del. Laws § 1791

? Abortion exemption from civil liability for individuals, private and public hospitals, with protection
from government consequences; not limited in medical emergencies

Florida:[Footnote 153: Id. at 28. ]

Religious Freedom Restoration Act; Fla. Stat. § 761.01, et seq.

Exemption from participating in termination procedure; Fla. Stat, § 390.0111(8)

Abortion exemption from civil liability for individuals, private and public hospitals; not limited in
edical emergencies

Sterilization exemption from civil liability for individuals

Exemption from prescribing contraceptives: Fla. Stat. §381.0051(5)

Contraceptive exemption from civil liability for individuals

~0 23 00 o !

Georgia:[Footnote 154: Id. at 29. ]

Performance of sterilization procedures: Ga. Code Ann, § 31-20-6

Sterilization exemption from civil liability for individuals, private and public hospitals
Objections to providing abortion-related services: Ga. Code Ann. § 16-12-142

?  Abortion exemption from civil liability for individuals, private and public hospitals; not limited in
medical emergencies

0O a0 !

- Hawaii:[Footnote 155: Estelle, Religious Liberty in the States 2022, CENTER FOR RELIGION,
CULTURE, AND DEMOCRACY, at 30/]

o Intentional termination of pregnancy: Haw. Rev. Stat. § 453-16(e)

?  Abortion exemption from civil liability for individuals, private and public hospitals; not limited in
medical emergencies

Idaho:[Footnote 156: Id. at 31.]

Religious Freedom Restoration Act: Idaho Code § 73-402

Exemption from performing abortions: Idaho Code § 18-612

Abortion exemption from civil and criminal liability for individuals, private and public hospitals,
with protection from government consequences

~ o o !

o Exemption from participating in sterilization; ldaho Code §39-3915

? Sterilization exemption from civil liability for individuals, private and public hospitals

- lllincis:[Footnote 157: 1d. at 32]

o Religious Freedom Restoration Act: 775 lll. Comp. Stat. § 35/1, et seq.

o Health Care Right of Conscience Act: 745 lll. Comp. Stat. § 70/1-70/4

? Abortion exemption from civil and criminal liability for individuals, private and public hospitals,

with protection from government consequences

? Sterilization exemption from civil and criminal liability for individuals, private and public hospitals,
with protection from government consequences

? Contraceptive exemption from civil and criminal liability for individuals, private and public
hospitals, with protection from government consequences

- Indiana:[Footnote 158: Id. at 33.]

o Religious Freedom Restoration Act: 2015 SB 101, enacted March 26, 2015; 2015 SB 50,
enacted April 2, 2015

o Mandatory participation in abortion: Ind. Code § 16-34-1-4

? Abortion exemption for individuals and private hospitals, not limited in medical emergencies






government consequences
? Contraceptive exemption for private hospitals, with protection from government consequences

- Michigan:[Footnote 166: Estelle, Religious Liberty in the States 2022, CENTER FOR RELIGION,
CULTURE, AND DEMOCRACY, at 41.]

0 Mich. Comp. Laws §§ 333.20181-20182

? Abortion exemption from civil and criminal liability for individuals and private and public hospitals;
not limited in medical emergencies

- Minnesota:[Footnote 167: Id. at 42]

o Minn. Stat. § 145.414{(a)

? Abortion exemption for individuals and private and public hospitals, with protection from
government consequences; not limited in medical emergencies

Mississippi:[Footnote 168: Id. at 43]

Religious Freedom Restoration Act: Miss. Code § 11-61-1

Abortion: Miss. Code Ann. §§ 41-107-5, -7, -9

Abortion exemption from civil and criminal liability for individuals and private and public hospitals,
with protection from government consequences; not limited in medical emergencies

?  Sterilization exemption from civil and criminal liability for individuals and private and public
hospitals, with protection from government consequences

? Contraceptive exemption from civil and criminal liability for individuals and private and public
hospitals, with protection from government consequences

o General conscience provision: Miss. Code Ann. § 41-41-215(5)

? Providers or institutions may decline to comply with an instruction or health-care decision for
reasons of conscience

o Protection from discrimination for persons declining to participate in gender- transition
procedures: Miss. Code Ann. § 11-62-5(1}(a)

o Definition of religious organization: Miss. Code Ann. § 11-62-17{4)(c)

~ o o !

- Missouri:[Footnote 169: Id. at 44.]

o Religious Freedom Restoration Act: Mo. Rev. Stat. §1.302

0 RSMo. § 197.032,

? Abortion exemption from civil liability for individuals and private and public hospitals, with
protection from government conseguences; not limited in medical emergencies

- Montana:[Footnote 170: Estelle, Religious Liberty in the States 2022, CENTER FOR RELIGION,
CULTURE, AND DEMOCRACY, at 45)]

o Religious Freedom Restoration Act; Mont. Code Ann. § 27-33-101, et seq.

o Exemption from participation in abortion; Mont, Code Ann. § 50-20-111

? Abortion exemption from civil liability for individuals and private hospitals, with protection from
government consequences; not limited in medical emergencies

? Sterilization exemption from civil liability for individuals and private hospitals, with protection from
government consequences

- Nebraska:[Footnote 171: Id. at 46.]

o Neb. Rev. Stat. §§ 28-337, -333

? Abortion exemption from civil liability for individuals and private and public hospitals; not limited
in medical emergencies



Nevada:[Footnote 172: |d. at 47.]
Unlawful to require participation in abortion: Nev. Rev. Stat. § 632.475
Abortion exemption from civil liability for individuals and private hospitals

-~ O

New Hampshire:[Footnote 173: Id. at 48.]

o NH Law Against Discrimination: N.H. Rev. Stat. Ann. § 420-C:5:

?  Prohibits discrimination from healthcare insurers toward providers on the basis of religion and
other protected classes

o Exemption for religious organizations: N.H. Rev. Stat. Ann. § 354-A:18:

? Protects ability of religious institutions or organizations to make selections of admission or hiring
based on religious belief

- New Jersey:[Footnote 174; Id. at 49.]

o N.J. Rev. Stat. § 2A:65A-1, A-2

? Abortion exemption from civil and criminal liability for individuals and private and public hospitals;
not limited in medical emergencies

?  Sterilization exemption from civil and criminal liability for individuals and private and public
hospitals

? Contraceptive exemption from criminal liability

- New Mexico:[Foothote 175: Id. at 50.]

o Religious Freedom Restoration Act: N.M. Stat. Ann. § 28-22-1, et seq.

o General conscience provision: N.M. Stat. Ann. §§ 24-7A-7(E), -9{A)

? Providers or institutions may decline to comply with an instruction or health-care decision for
reasons of conscience.

? Abortion exemption from civil and criminal liability for individuals and private and public hospitals;
not limited in medical emergencies

? Sterilization exemption from civil and criminal liability for individuals and private and public
hospitals

? Contraceptive exemption from criminal liability

- New York:[Footnote 176: Estelle, Religious Liberty in the States 2022, CENTER FOR RELIGION,
CULTURE, AND DEMOCRACY, at 51)]

o N.Y. Civ. Rights Law §792-1; N.Y. Comp. Codes R & Regs. tit. 10, §405.9(b)(10)

? Abortion exemption from civil liability for individuals and private and public hospitals; not limited
in medical emergencies

- North Carolina:[Footnote 177: |d. at 52]

o N.C. Gen. Stat. §§ 14-45.1{(e)-{f)

? Abortion exemption from civil liability for individuals and private and public hospitals; not limited
in medical emergencies

- North Dakota:[Footnote 178: Id. at 53]

o N.D. Cent. Code § 23-16-14

? Abortion exemption for individuals and private and public hospitals; not limited in medical
emergencies

- Ohio:[Footnote 179; Id. at 54.]

0 Ohio Rev. Code Ann. § 4731.91

? Abortion exemption from civil liability for individuals and private and public hospitals; not limited
in medical emergencies
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transgender people and their families.”? These are a few examples of how transgender and nonbinary
people experience discrimination outside of gender affirming specific care. Yet, they illustrate the
importance of comprehensively addressing discrimination against transgender and nonbinary people
across all forms of healthcare.

1. Transgender people who face intersectional systemic inequities face even more
discrimination in access to healthcare and health insurance

We support the agency’s proposed uniform enforcement mechanism at proposed section 92.304(a} and
(b} as transgender and nonbinary people with marginalized intersecting identities face compounding
impacts of discrimination based on these identities, such as racism, ageism, ableism and other forms of
discrimination. Thus, transgender and nonbinary people should have the ability to bring complaints of
discrimination on the basis of multiple identities in a single complaint, have their complaints considered
as a whole as part of a single investigation, and be subject to a single uniform standard, as the proposed
rule provides.,

Transgender people of color face higher discrimination rates than both their white transgender peers and
their cisgender peers of color. While one-third (33%) of respondents to the USTS who had seen a
provider in the past year reported having at least one negative experience with a doctor or other health
care provider related to being transgender, that rate increased to 50% for American Indian respondents,
40% among Middle Eastern respondents and 38% among multiracial respondents. Transgender people
of color also report higher discrimination in emergency rooms, with doctors and hospitals, and when
seeking services of ambulances and emergency medical technicians (EMTs), all of which, once again,
leads to lower health care utilization and places transgender people of color at higher risk of chronic
health conditions.?* A recent qualitative study looking at health outcomes of transgender people of color
found that transgender people of color are often faced with transphobic and racist stereotypes when
accessing health care. For example, respondents noted that healthcare providers made negative

B See e.g., Monica Hahn ef al., Providing Patient-Centered Perinatal Care for Transgender Men and Gender-Diverse
Individuals: A Collaborative Multidisciplinary Team Approach, 134(5) OBSTETRICS & GYNECOLOGY 959, 963 (2019),
available at

https:/ /journals lww.com/ greenjournal / Fulltext/2019/11000/Providing Patient Centered Perinatal Care for.9.
aspx; Jennifer Hoffmann & Ashlee Bergin, Contraception, Abortion and More: Understanding Health Disparities for
LBGTQ Patients in their Own Words, 133 OBSTETRICS & GYNECOLOGY Suppl. 1 at 765 (2019), available af

https:/ /journals.lww.com/ greenjournal / Abstract/ 2019/ 05001 / Contraception,_Abortion_and_More__Understand
ing.262.aspx; Stacey L. Williams & Abbey K. Mann, Sexual and Gender Minority Health Disparities as a Social lssue:
Hor Stigina and Intergroup Relations Canr Explain and Reduce Health Disparities, 73(3) ]. SOCIAL ISSUES 450 (2017),
guailable at https:/ /spssi.onlinelibrary. wiley.com/doi/abs/10.1111/j0si.12225; Lucy Stackpool-Moore et al, Linking
Sexual aind Reproductive Healt and Rights and HIV Services for Young People: The Link Up Project, 60(2) J. ADOL.
HEALTH at 53, 53-54 (2017}, available at https:/ /www fahonline.org /article/S1054-139X(16)30861-8/ fulltext; Kelly
Walker, Megan Arbour & Justin Waryold, Educational Strategies ko Help Students Provide Respectful Sexual and
Reproductive Health Carc for Lesbian, Gay, Bisexual, and Transgender Persons, 61(6) ]. MIDWIFERY & WOMEN'S HEALTH
737 (2016), available at hitps:/ /onlinelibrary.wiley.com/doi/10.1111 /jmwh.12506.

2 See Shanna K. Kattari et al, Racial and ethnic differences in experiences of discrimination in accessing health services
among transgender people in the United States, 16 INT'L ). TRANSGENDERISM 68 (2015), available at

https:/ /www.tandfonline.com/doi/full /10.1080/15532739.2015.1064336.

%5 Susanna D, Howard et al., Healtlcare Experiences of Transgender People of Color, 34 J. GEN. INTERN, MED, 2068, at
2072 (2019), availabie at https:/ /link.springer.com/article/10.1007 /s11606-019-05179-0.
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atfirming healthcare is safe, effective, scientifically supported, and medically necessary.®® Gender-
atfirming care, which encompasses a broad range of safe and scientifically-supported treatments and
resources, such as counseling, laser hair removal, voice training, puberty suppression, hormone
replacement therapy, and more,?? is critical to transgender and nonbinary people’s physical, mental, and
social health needs and well-being,.

A. Comprehensive gender-affirming healthcare is endorsed by every major medical
association

Transgender and nonbinary people work with their doctors to determine the best treatments for them,
considering their personal, medical, and social needs. Medical associations that endorse comprehensive
gender-affirming health care for transgender people include the American Academy of Pediatrics
(“AAP”},% Endocrine Society,* Pediatric Endocrine Society (“PES”),%> American Medical Association
(“AMA"),% American Psychiatric Association (“APA"),% American Academy of Child and Adolescent
Psychiatry (“AACAP”),% the American College of Osteopathic Pediatricians (“ ACOP”),% the National
Association of Pediatric Nurse Practitioners (“NAPNAP”),1% the American College of Obstetricians and

" See, e.g., lvy H. Gardner, Joshua D. Safer, Progress on the Road to Better Medical Care for Transgender Patients, 20(6)
CURRENT OPIN. ENDOCRINOLOGY DIABETES & OBES. 553 {2013}, available at hitps:/journals.lww.com/co-
endocrinology/Abstrac/2013/12000/Progress_on_the_road_to_better medical care_for.%.aspx; Sari L. Reisner, Asa Radix &
Madeline B. Deutsch, Infegrated and Gender-Affirming Transgender Clinical Care and Research, 72 Suppl 3 ]. ACQUIR.
IMMUNE DIEFIC. SYNDR. 5235 (2016).

%2 See, e.g., University of California San Francisco, Voice and Speech Therapy | Gender Affirining Health Program {last
visited Sept. 28, 2022), available at hitps:/ / transcarc.uesf.edu/ voice-and-speech-therapy %09; Eli Coleman et al,,
Standards of Care for the Health of Transgender and Gender Diverse People, Version 8, 23 INT'L]. OF TRANSGENDER
HEALTH 51 (2022).

7 See Jason Rafferty, Ensuring Comprehensive Care and Support for Transgender and Gender-Diverse Children and
Adolescents, 142 14 (2018).

M See Endocrine Society, Transgender Health: An Endocrine Society Position Statement (Dec. 16, 2020), available at
https:/ /www.endocrine.org/advocacy/ position-statements/ transgender-health.

% See Pediatric Endocrine Society, Transgender Care: Introduction to Health for Transgender Youth (July 17, 2020),
available at https:/ /pedsendo.org/ patient-resource/transgender—are/.

% See American Medical Association, Issue brief: Health insurance coverage for gender-affirming care of transgender
patients at 5 (2019), available at https:/ /www.arma-assn.org/system/ files/2019-03 / transgender-coverage-issue-
bricf.pdf.

77 See Jack Drescher & Eric Yarbrough, American Psychiatric Association, Pesition Statement on Discrimination
Agninst Transgender and Gender Diverse Individuals at 2 (2018), avatlable at

https:/ /www.psychiatry.org/File% 20Library/ About-APA /Organization-Documents-Policies / Policies / Position-

2018-Discrimination-Against-Transgender-and-Gender-Diverse-Individuals. pdf.

% See AACAP, Transgender and Gender Diverse Youth (2020), available nt

https:/ /www.aacap.org/ AACAP/Families_and_Youth/Facts_for_Families/FFF-Guide/transgender-and-gender-
diverse-youth-122.aspx.

# See American College of Osteopathic Pediatricians, ACOP Statement Against Anti-Transgender Health Lawws in State
Legisiation (Apr. 27, 2021), avatlable at . https:/ /acopeds.org/acop-staternent-against-anti-transgender-health-laws-
in-state-legislatdon/.

0 Sep National Association of Pediatric Nurse Practitioners et al.,, NAPNAP Position Statement on Healtlt Risks and
Needs of Lesbian, Gay, Bisexual, Transgender, and Questoning Youth, 33 ]. PED. HEALTH CARE A12 (2019).
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and minors. Following a rushed administrative review,'#? on August 10 the Florida Agency for Health
Care Administration published a final rule prohibiting the state Medicaid program from providing
coverage for gender dysphoria, effective August 21, 2022.143 While the state’s alleged concerns focused
on gender-affirming treatments for tfransgender adolescents, the final Medicaid rule went significantly
turther, eliminating coverage not only for adolescents, but also for adult transgender people. Litigation
challenging the Medicaid exclusion is currently pending in the Northern District of Florida.1#

Not content to simply eliminate Medicaid funding for gender-affirming care, on August 5 the Florida
Board of Medicine voted to initiate rulemaking to set the standard of care for gender dysphoria’# in
contravention of long-standing standards of care for gender-affirming healthcare based in science and
endorsed by major medical organizations.1# At the time of writing, the Board of Medicine is still
considering rulemaking. Should the Board of Medicine adopt rules barring physicians licensed in Florida
from providing care for gender dysphoria, those rules would squarely contravene the requirements of
92.206(c), as well as the recommendations of every major medical organization and undermine access to
medically necessary health care for transgender young people in the state.

As these events demonstrate, not only is there is a serious risk that states will adopt laws, regulations,
and executive orders to limit or outright prohibit access to gender-affirming healthcare for transgender
and nonbinary people, but also transgender and nonbinary people are already unable to access needed
care because of these hostile efforts.’¥” While we understand that the majority of these state policies
would be barred by 92.206(c), we suggest including preamble language to make this clear. We further
strongly encourage the Office for Civil Rights to apply forcefully the tools available to it (in

142 See Letter from Simone Marstiller to Tom Wallace {Apr. 20, 2022) (instructing Florida Agency for Health Care
Administration to consider whether gender-affirming treatments for minors were consistent with generally-
accepted professional medical standards), available at

https:/ / www.ahca.mvflorida.com/letkidsbekids/ docs / AHCA_GAPMS_[une_2022 Attachment_A.pdf; Florida
Medicaid, Generally Accepted Professioninl Medical Standards Determinationr on Hie Trentment of Gender Dysphoria, (June,
2022} {finding that puberty blockers, cross-sex hormones, and “sex reassignment surgery” are experimental, despite
contrary endorsement by American Academy of Pediatrics and other medical organizations), available at

https:/ /www.ahca.myflorida.com/letkidsbekids/docs/ AHCA_GAPMS June 2022 Report.pdf; Florida Agency
for Health Care Administration, Notice of Proposed Rulemaking 25979915: Rule 59G-1.050 General Medicaid
Policy (June 17, 2022) (proposing to amend Florida Medicaid rules to prohibit coverage of treatment for gender
dysphoria; providing for 21-day comment period), available at

https:/ /www.flrules.org/gateway/View Notice.asp?id=25979915. The June 2022 Medicaid report on gender
dysphoria was heavily criticized by medical experts. See, e.g., Meredithe McNamara et al., A Critical Review of the
June 2022 Florida Medicaid Report on the Medical Treatment of Gender Dysphoria (July 8, 2022}, available at

https:/ /medicine.vale.edu/lgbtqi/ research/ gender-affirming-

care/ florida % 20report % 20final % 20fuly % 208 % 202022 % 20accessible_443048 284 55174 v3.pdf.

143 Final Rulemaking: Rule 59G-1.050 (effective Aug. 21, 2022), guailable at

https:/ /www flrules.org/gateway/RuleNo.asp?id=59G-1.050.

144 See Becky Sullivan, A New Lawsuit Is Challenging Florida Medicaid's Exclusion of Transgender Health Care, NPR
(Sept. 7, 2022), available at hitps:/ /www.npr.org/2022/09/07 /1121559771 / florida-transgender-health-care-
medicaid-lawsuit.

145 Florida Board of Medicine, Meeting Minutes at 19 (Aug. 5, 2022), available af

htips:/ /wwlQ.doh.state.fl.us/pub/medicine/ Agenda_Info/Public_Information/Public Minutes/2022/August/0
8052022 _FB_Minutes.pdf.

14 See Part 11.A, supra.

147 Sneha Dey, Texas providers are suspending gender affirming care for transgender teens in respone to GOP efforts, TEXAS
TrRIBUNE (Mar. 22, 2022) https://'www.texastribune.org/2022/03/22 texus-transgender-teenagers-medical-care/ (last viewed
Sept. 29, 2022).
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INTRODUCTION

The district court erred in entering permanent injunctive relief against the
government based on positions that the government has not actually adopted and in
the absence of an Article III case or controversy. The court’s permanent injunction
and plaintiffs’ arguments are based on the premise that the Department of Health and
Human Services (HHS) currently interprets and will enforce Section 1557 to mandate
that “Christian [p]laintiffs[] ... perform and provide insurance coverage for gender-
transition procedures and abortions.” ROA.5065; see also ROA.5062-5063; Pls. Br. 41-
42, 46-51. But this premise is fundamentally incorrect. HHS has not taken a position
on whether Section 1557 could in any specific circumstance require the provision or
coverage of gender-transition procedures or abortions by entities with religious
objections to providing or covering those procedures, or how the Religious Freedom
Restoration Act (RFRA) interacts with Section 1557’s general prohibition on sex
discrimination. See Bostock v. Clayton Conunty, 140 S. Ct. 1731, 1754 (2020) (specifically
reserving question of how RFRA and other “doctrines protecting religious liberty
interact with Title VII” and explaining that these “are questions for future cases™).
Whether viewed as a problem of mootness, an Article III standing defect, a lack of
tipeness, and/or an absence of irreparable harm to suppott an injunction, the district
court erred and its permanent injunction should be vacated.

First, this case is moot. As presented in the operative complaint and

consistently litigated by plaintiffs for the first four years of this long-running litigation,
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this lawsuit involves a RFRA challenge to HHS’s 2016 Rule implementing Section
1557. Plaintiffs suffer no ongoing harm from the 2016 Rule because the district court
vacated its challenged provisions and HHS rescinded and replaced them. The district
court cannot grant plaintiffs any additional effective relief against the 2016 Rule.

Second, even if the case were not moot, plaintiffs have not established a
concrete case or controversy with respect to their challenge to HHS’s hypothetical
future enforcement of Section 1557, and their RFRA claims are not ripe. Plaintiffs
have not demonstrated any imminent injury, as they have not shown that HHS has
ever brought or threatened an enforcement action against plaintiffs or any objecting
religious entity for declining to provide or cover gender-transition procedures or
abortions. Plaintiffs’ RFRA claims are not ripe for review, as they cannot propetly be
evaluated in the abstract and instead require a factual record in which HHS is actually
requiring plaintiffs to do something specific. For similar reasons, plaintiffs have not
made the necessary showing of imminent irreparable harm sufficient to justify
permanent injunctive relief.

ARGUMENT

I. This Case Is Moot Because Plaintiffs Only Challenged the 2016
Rule.

A. As explained in our opening brief (at 25-28), plaintiffs brought this case

solely as a challenge to HHS’s 2016 Rule, and the vacatur, recission, and replacement
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of that rule rendered that challenge moot. Plaintiffs’ various assertions of a live
controversy are unpersuasive.

1. Plaintiffs first assert that the case is not moot because the 2016 Rule’s
vacated portions have been “revived by other district courts.” Pls. Br. 46. Not so.
As explained in our opening brief (at 42), the district courts in Whitman-Walker and
Walker lacked authority to reverse the district court’s vacatur of the 2016 Rule, and
they did not purport to do so. The Walker court explicitly stated that it “agrees [with
HHS] that it has no power to revive a rule vacated by another district court.” Walker
v. Azar, 480 F. Supp. 3d 417, 427 (E.D.N.Y. 2020). The Whitman-W alker court
explained that the plaintiffs in that case had “identifflied] no authority that would
permit either this Court or HHS to disregard the final order of [the Franciscan Alliance]
district court vacating part of a regulation,” and thus the court was “powetless to
revive it.” Whitman-Walker Clinic, Inc. v. HHS, 485 F. Supp. 3d 1, 26 (D.D.C. 2020).
In any event, to the extent there is any ambiguity in the Walker and Whitman-Walker
otders, they should be read to avoid a conflict with the district court’s prior order here
for reasons of comity. Cf Feller v. Brock, 802 F.2d 722, 727-28 (4th Cir. 1986)
(“Prudence requires that whenever possible, coordinate courts should avoid issuing
conflicting orders.”); Colby v. J.C. Penney Co., 811 F.2d 1119, 1124 (7th Cir. 1987)
(same).

Plaintiffs’ attempted “analogy to the contraceptive-mandate cases” (Br. 48) is

unavailing. In that context, there was no underlying vacatur rendering it impossible
3
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for a court’s subsequent injunction of a replacement rule to restore a previous rule.
See Little Sisters of the Poor v. Pennsylvania, 140 S. Ct. 2367, 2373-79 (2020). More
generally, the government largely consented to injunctions in the contraceptive-
coverage cases, see, e.g., Christian Emps. All. v. Azar, No. 3:16-cv-309, 2019 WL
2130142, at *1 (D.N.D. May 15, 2019), which further undercuts plaintiffs’ attempt to
draw parallels here.

2. Plaintiffs’ reliance (Br. 35-36) on Federal Election Commission v. Crug, 142 S.
Ct. 1638 (2022), is likewise misplaced. Contrary to plaintiffs’ argument, Crug does not
suggest that all challenges to implementing regulations must also be understood as
challenging the undetlying statute. That case did not involve a mootness challenge,
and the plaintiffs there specifically sought relief against bozh the regulation and the
underlying statute. Joint Appendix at 26-27, Crug, 142 S. Ct. 1638 (No. 21-12).

3. Plaintiffs’ attempt to invoke Federal Rule of Civil Procedure 54(c) and the
possibility of broader injunctive relief to citcumvent mootness also fails. Plaintiffs
contend that “being able to imagine an alternative form of relief is all that’s required
to keep a case alive,” Pls. Br. 54, emphasizing that their complaint “requested all relief
that is ‘equitable and just,” Pls. Br. 37. But plaintiffs fail to grapple with New York
State Rifle & Pistol Association v. City of New York, 140 S. Ct. 1525 (2020) (INYSRPA)
(pet curiam). There, an alternative form of relief was not merely imaginable, it was
actually put forward, 7d. at 1526; and the operative complaint had included a general

prayer for all ““just and proper™ relief. See 7d. at 1535 (Alito, J., dissenting) (asserting
4
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that case was live based on prayer for relief in conjunction with Rule 54(c)). Rather
than find either of these points sufficient to permit merits consideration, the Supreme
Court determined that the case was moot. See 7d. at 1526 (per curiam).

(113

Because NYSRP.A became moot while on appeal and ““mootness [wals
attributable to a change in the legal framework governing the case,” the Supreme
Court remanded for the lower courts to consider whether the complaint could be
amended to add a claim for the new relief then sought. 140 S. Ct. at 1526-27.
Plaintiffs had the same opportunity in this case following remand from this Court on
the previous appeal. But instead of attempting to amend their complaint to add a
claim for the new injunctive relief now sought,! plaintiffs attempted to tecast the
nature of their challenge neatly five years later by relying on Rule 54(c). Plaintiffs
cannot plausibly claim that they are invoking Rule 54(c) to rectify “‘omissions’ in a
‘prayer for relief.”” Pls. Br. 55. Rather, they seek to use that rule to plug a glaring hole

in their core theory of this case, as it had been understood by all parties and the

district court and consistently litigated for almost half a decade—that is, that plaintiffs

! Plaintiffs’ failure to seek to amend the complaint distinguishes this case from
Religious Sisters of Mercy, in which plaintiffs’ counsel—representing other litigants—filed
an amended complaint after the issuance of the 2020 Rule, specifically secking relief
from HHS’s current interpretation of Section 1557 and not merely the 2016 Rule. See
Religious Sisters of Mercy v. Azar, 513 F. Supp. 3d 1113, 1134 (D.N.D. 2021); Amended
Complaint at 41-45, 69, Religious Sisters of Mercy, 513 F. Supp. 3d 1113 (No. 3:16-cv-
386), ECF 95.

5
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challenged only the 2016 Rule. The Court should reject this attempt to circumvent
the limits of Article III.

B. Unable to demonstrate that their challenge to a long-rescinded regulation
presents a live controversy, plaintiffs shift gears and insist that this lawsuit never
merely challenged the 2016 Rule. But this belated attempt to recharacterize their
claims—now almost six years into this litigation—likewise fails.

1. Plaintiffs insist that their RFRA challenge was not merely to the 2016 Rule
because they sought injunctive relief beyond just that rule in proposed orders
accompanying their motions for summary judgment. Pls. Br. 35, 37-38. But that
broad characterization of the relief sought is inconsistent with plaintiffs’ operative
complaint. Seg, e.g, ROA.311; ROA.352, §121; ROA.379, 9 295; ROA.393-394. Itis
also unsupported by the actual content of plaintiffs’ summary-judgment briefing. See,
e.g., ROA.3307; ROA.3354; ROA.4504; ROA.4516. And it is irreconcilable with the
understanding the district court evinced in issuing final judgment on plaintiffs’ RFRA
claims in October 2019. See ROA.4799. Merely inserting a broad request for relief in
a proposed injunction order—extending beyond the scope of anything otherwise
sought or justified throughout the course of long-running litigation—cannot
retroactively transform a focused challenge to discrete agency action into a wide-
ranging assault on any hypothetical future enforcement actions.

2. Plaintiffs further suggest that their RFRA claim cannot be construed as

challenging only the 2016 Rule because a RFRA claim is never “aimed at a law or
6
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regulation” but rather challenges “government action.” Pls. Br. 36 (emphasis
omitted). But promulgating a regulation is a government action. Indeed, it is the only
government action that plaintiffs identified in the RFRA claims in their operative
complaint. See ROA.311-312; ROA.378-381. When HHS rescinded and replaced that
regulation—the 2016 Rule—plaintiffs were no longer subject to any burden from the
“rule of general applicability” that they had challenged. 42 U.S.C. § 2000bb-1(a). This
litigation challenging that agency action under RFRA thus became moot. See_Alaska v.
U.S. Dep’t of Agric., 17 F.4th 1224, 1226 (D.C. Cir. 2021) (describing ““well-settled
principle of law”” regarding mootness of litigation challenging rescinded regulations).?

Plaintiffs nonetheless contend that the government action their RFRA claim
challenges must now be understood more broadly as HHS’s “threat to require them,
on pain of penalties under Section 1557, to perform and insure gender transitions and
abortions in violation of conscience.” Pls. Br. 36. But plaintiffs’ preferred reframing
of their RFRA claim only underscores that this case is long-dead.

(149

Under Article III’s case-or-controversy requirement, ““an actual controversy

[must] be extant at all stages of review.”” Campbell-Ewald Co. v. Gomez, 577 U.S. 153,
160 (2016) (ellipsis omitted). ““[A]ny set of circumstances that eliminates actual

controversy after the commencement of a lawsuit renders that action moot.

Environmental Conservation Org. v. City of Dallas, 529 F.3d 519, 527 (5th Cir. 2008).

2 Plaintiffs do not dispute the basic rule that challenges to a tegulation become
moot upon the regulation’s rescission. See Pls. Br. 52-53.

7
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»”>

Accordingly, parties must “maintain a ‘concrete interest in the outcome™ throughout
the litigation. Id With respect to plaintiffs’ reframed RFRA claim, this means the
Court must determine that HHS has consistently imposed this “threat” on plaintiffs
from the filing of the operative complaint in October 2016 through the present.
However, plaintiffs have not identified azy agency action after the 2016 Rule was
preliminarily enjoined in December 2016 that could plausibly be understood to
impose such a “threat.”

Any controversy that might have existed when this lawsuit was filed in 2016
was eliminated by the proposal and promulgation of the 2020 Rule, which made clear
that objecting religious entities like plaintiffs were under no threat of government
enforcement for failing to provide and cover gender-transition procedures or
abortions. See 85 Fed. Reg. 37,160, 37,188 (June 19, 2020) (““The Department sees no
compelling interest [under RFRA] in forcing the provision, or coverage, of [gender-
transition] services by covered entities|] ....”); i at 37,192-93 (“This final rule ensures
that the Department’s Section 1557 regulations are implemented consistent with the
abortion neutrality and statutory exemptions in Title IX.”); see also id. at 37,206; 84
Fed. Reg. 27,846, 27,849, 27,864 (June 14, 2019).

At that point, no agency action could be said to be imposing any “threat” of

enforcement burdening plaintiffs’ religious exercise. And there can be no credible

® The absence of any threat of enforcement was clear regardless of the
existence or scope of any religious exemption in the 2020 Rule. Con#ra Pls. Br. 53.

8
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assertion that HHS’s then-expressed position was a mere act of “litigation
posturing.” Yarls v. Bunton, 905 F.3d 905, 910-11 (5th Cir. 2018). Accordingly,
plaintiffs’ RFRA claim for injunctive relief became (and remains) moot, and the
district court lost any jurisdiction to grant additional relief. See Empower Texans, Inc. v.
Geren, 977 F.3d 367, 369 (5th Cir. 2020) (“[F]ederal courts have no authority to hear
moot cases.”).

C. Plaintiffs further assert that this case is not moot because HHS currently
“impose[s] the same RFRA-violating burden” through the agency’s interpretation of
“Section 1557 itself.” Pls. Br. 46; see Pls. Br. 48-51.

1. As an initial matter, even if HHS were now imposing the alleged threat of
enforcement that plaintiffs purport to challenge in their reframed RFRA claim, that
would not reanimate a challenge to the 2016 Rule that has long been moot. See, e.g,
Hirschfeld v. ATF, 14 F.4th 322, 325 (4th Cir. 2021) (rejecting attempts to revive case
after it became moot); Gayle v. Warden Monmonth County Corr. Inst., 838 F.3d 297, 304
n.8 (3d Cit. 2016) (observing that subsequent event “does not ‘unmoot’ the case and
retroactively confer jurisdiction™); Robertson v. Biby, 719 F. App’x 802, 804 (10th Cir.
2017) (similar).

The various mootness cases that plaintiffs cite (Br. 51-52) are distinguishable
on this basis. Those cases involve defendants immediately replacing a challenged
action with a new action and arguing that the new action simultaneously mooted the

case. See Northeastern Fla. Chapter of Associated Gen. Contractors of Am. v. City of
9
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Jacksonville, 508 U.S. 656, 660-61 (1993) (arguing that challenge to ordinance was
mooted by repeal and immediate replacement); Texas ». Biden, 20 F.4th 928, 946 (5th
Cir. 2021) (arguing that new memoranda mooted appeal); Opulent Life Church v. City of
Holly Springs, 697 F.3d 279, 284-86 (5th Cir. 2012) (arguing that amendment to zoning
ordinance mooted challenge to original ordinance). These decisions rejecting
mootness thus stand for the limited proposition that a case does not become moot
where a defendant “hals]n’t really ceased anything” and continuously “perpetuat|es]
the very same injury that brought the [parties] into court.” Texas, 20 F.4th at 959-60
(emphasis omitted).

Here, even under plaintiffs’ framing of their RFRA claim, HHS had ceased
imposing any threat of enforcement on plaintiffs (assuming one ever existed) as of
June 2020 at the latest, when HHS rescinded the 2016 Rule and replaced it with the
2020 Rule. Indeed, plaintiffs assert that HHS’s May 2021 “[n]otification by its terms
restores the same interpretation of Section 1557 that was embodied in the 2016 Rule.”
Pls. Br. 52 (emphasis added). Plaintiffs are thus incorrect to characterize this as a case
in which challenged conduct consistently continued through other means, keeping the
case alive notwithstanding the repeal and replacement of the initially challenged

action. Pls. Br. 52-53. That HHS took a new action to allegedly reimpose the

10
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challenged harm almost a full year (at least) after that alleged harm ceased does not
retroactively save plaintiffs’ claim from mootness.*

Plaintiffs appear to take issue with this outcome as a matter of policy. See Pls.
Br. 32 (objecting to “play[ing] whack-a-mole every time HHS concocts another
method” of imposing a similar burden); see a/so Pls. Br. 52. But this objection
amounts to a request to pursue broad claims for injunctive relief based on free-
floating fears of future enforcement, untethered to any actual agency actions or
continuous burdens imposed throughout the course of litigation. Article ITI
forecloses this novel request.

2. In any event, plaintiffs mischaracterize HHS’s current position regarding
Section 1557’s interpretation and enforcement. In its May 2021 notification, HHS
explained that, “[c]onsistent with ... Bostock and Title IX,” it would “interpret and
enforce Section 1557’s prohibition on discrimination on the basis of sex to include ...
discrimination on the basis of gender identity.” 86 Fed. Reg. 27,984, 27,985 (May 25,
2021). The agency made clear, however, that this interpretation “does not itself
determine the outcome in any particular case or set of facts.” Id And HHS further
emphasized that in enforcing Section 1557, it would “comply with the Religious

Freedom Restoration Act ... and all other legal requirements.” Id.

* Similarly, HHS’s forthcoming Notice of Proposed Rulemaking regarding
Section 1557 could not revive an otherwise moot case, regardless of its contents.

11
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Mote recently, in its March 2022 notice, HHS addressed how the prohibition
on gender-identity discrimination relates to gender-affirming care. See HHS, Office
tor Civil Rights, HHS Notice and Guidance on Gender Affirming Care, Civil Rights, and
Patient Privacy Maz. 2, 2022), https://go.usa.gov/xzGbp. However, that document
did not specifically address the provision of such care by objecting religious entities,
or otherwise undermine HHS’s commitment to respect such entities’ religious exercise
through a faithful application of RFRA.

HHS’s recent statements thus do not establish that the agency currently
interprets and will enforce Section 1557 to require entities raising religious objections
to nonetheless perform and cover gender-transition services or abortions. Nor do the
various district-court decisions that plaintiffs point to in litigation between private
parties under Section 1557 support plaintiffs’ charactetization regarding how #be
Lgovernment currently interprets and will enforce Section 1557. See Pls. Br. 49-50. In
short, the district court could not properly continue to exercise jurisdiction in this case
based on positions that HHS has not actually adopted.

II.  In the Alternative, Plaintiffs Failed to Demonstrate Standing,

Ripeness, and Imminent Irreparable Harm Sufficient to Support a
Permanent Injunction.

A.  Plaintiffs Lack Standing.

1. Plaintiffs argue that they have demonstrated an injury-in-fact because their
conduct is ““arguably proscribed” by the 2016 Rule and Section 1557. Pls. Br. 23.

However, “plaintiffs must demonstrate standing for each claim that they press and for
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each form of relief that they seek.” TransUnion LLC v. Ramireg, 141 S. Ct. 2190, 2208
(2021). Under their reframed RFRA claim, plaintiffs purport to seek an injunction
against enforcement of Section 1557, not the 2016 Rule. Accordingly, whatever
indication the 2016 Rule might have given with respect to the permissibility of
plaintiffs’ conduct based on their religious objections is now irtelevant.®

Plaintiffs also miss the point in arguing that Section 1557 itself arguably
proscribes their conduct. Pls. Br. 23-24. Plaintiffs ignore Article III’s requirements
that an injury must be “concrete and particularized” and “actual or imminent, not
‘conjectural’ or ‘hypothetical.” Swusan B. Anthony List v. Driehaus, 573 U.S. 149, 158
(2014) (SBA Lish) (quoting Lujan v. Defenders of Wildlife, 504 U.S. 555, 560 (1992)).
Plaintiffs’ allegations of harm rest entirely on their speculation that HHS will one day
interpret Section 1557 to require them to provide or cover gender-transition services
or abortions over their religious objections, despite RFRA’s protections. But this
speculative “allegation of future injury” cannot establish standing where plaintiffs
have not demonstrated that the threatened injury is “certainly impending” or that
there is a “substantial risk” that it will occur. Id. (quoting Clapper v. Amnesty Int'l USA,

568 U.S. 398, 414 & n.5 (2013)).

> Regardless, HHS recognized that the 2016 Rule did not displace “the
protections afforded by provider conscience laws” and RFRA, and explained that
“application of RFRA” on a case-by-case basis “is the proper means to evaluate any

religious concerns about the application of Section 1557 requirements.” 81 Fed. Reg.
31,375, 31,379-80 (May 18, 2016).
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As explained in our opening brief (at 41-42), in assessing this prong of the pre-
enforcement standing analysis, the relevant question is whether plaintiffs’ conduct is
proscribed under Section 1557 and RFRA, as viewed together. Plaintiffs suggest (Br.
28-29) that the Court should consider only Section 1557 at this step of its inquiry.
But plaintiffs provide no justification for ignoring a critical part of the statutory
interpretation analysis that pre-enforcement standing requires. The Court can no
more disregard RFRA in addressing whether plaintiffs’ conduct is proscribed than it
could ignore a subsection of Section 1557. See Bostock, 140 S. Ct. at 1754 (“RFRA
operates as a kind of super statute, displacing the normal operation of other federal
laws ....”).

At best, plaintiffs can only demonstrate uncertainty about how Section 1557
and RFRA interact, and how HHS might act with respect to potential enforcement, in
each situation involving an objecting religious entity. Such uncertainty does not
confer standing. Seg, e.g., City of Los Angeles v. Lyons, 461 U.S. 95, 107 n.8 (1983).

2. Plaintiffs further argue that they face a credible threat of prosecution and
thus have demonstrated an injury-in-fact. Pls. Br. 24-26. But plaintiffs have pointed
to no instances of HHS revoking federal funding from, or bringing enforcement
actions in court against, religious providers for declining to provide or cover gender-
transition procedures or abortions in the twelve years since Section 1557 was enacted.

Cf. SBA List, 573 U.S. at 164 (substantial threat of future enforcement demonstrated
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where enforcement agency had already found probable cause that plaintiffs had
violated challenged statute in the past).

Plaintiffs attempt to rely on HHS’s general statements that it will enforce
Section 1557’s prohibition of sex discrimination, including the fact that HHS did not

2

““disavow[| enforcement™ against plaintiffs. Pls. Br. 24-25. But the prospect that
HHS might bring an enforcement action against a provider who refuses to treat a
transgender patient’s broken bone based on the patient’s gender identity provides no
basis for concluding that HHS will bring an enforcement action against providers who
decline to provide gender-transition services due to their religious beliefs. The type of
religious objections that could be asserted in those two scenarios would be quite
different, and the likelihood of government enforcement activity would likewise vary.
Plaintiffs declare that there is a ““history of past enforcement™ (Br. 25), but the
examples they cite do not support this assertion. That HHS (1) received a complaint
against a Catholic hospital for denying birth control to a cis gender woman, see
ROA.1722 & n.3; (2) indicated that it would initiate an investigation against a provider

for denying gender-transition services, see Complaint, Conforts v. St. Joseph’s Healthcare

Sys., Inc., No. 2:17-cv-50, 2017 WL 67114 (D.N.J. Jan. 5, 2017)%; and (3) investigated a

¢ Indeed, this example underscores the lack of any credible threat of
enforcement. HHS halted its investigation when the provider in Confor# invoked
religious protections; once a private lawsuit was filed, HHS did not proceed with the
investigation; and the administrative complaint was ultimately withdrawn after the
private lawsuit was settled.

15



Case: 21-11174 Document: 78 Page: 23 Date Filed: 07/01/2022

state, which cannot assert a RFRA defense, for declining to cover gender-transition
procedures in its Medicaid program, see ROA.1773 & n.15, does not show that HHS
has brought enforcement actions in court or initiated funding-termination
proceedings against religious providers who decline to provide gender-transition
services or abortions. Not does it show a “substantial” likelihood of future
enforcement sufficient to support standing. See California v. Texas, 141 S. Ct. 2104,
2114 (2021).

Plaintiffs further assert that they need not actually demonstrate a credible threat
of enforcement, because such a threat is ““assumed” whenever a ““recently enacted™
law proscribes plaintiffs’ conduct. Pls. Br. 24 (alteration omitted). As the case
plaintiffs cite demonstrates when quoted in full, however, any such assumption only
applies when dealing with “statutes that facially restrict expressive activity by the class to
which the plaintiff belongs.”” Speech First, Inc. v. Fenves, 979 F.3d 319, 335 (5th Cir.
2020) (emphasis added). In other contexts, such as here, the ordinary requirement
applies whereby challengers “must show that the likelihood of future enforcement is
‘substantial.”” California, 141 S. Ct. at 2114. Plaintiffs have failed to do so.

3. Plaintiffs’ reliance on private lawsuits is similarly misplaced. Pls. Br. 4, 23-
24. Private lawsuits under Section 1557 have no bearing on whether defendant HHS
will bring enforcement actions against plaintiffs for declining to provide or cover
gender-transition services, and an injunction against HHS has no effect on ptivate

litigants. See Balogh v. Lombardi, 816 F.3d 536, 544 (8th Cir. 2016) (plaintiff did not
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have standing despite threat of private lawsuits because the ““injury is “fairly
traceable” only to the private civil litigants™’).

Nor do the private lawsuits plaintiffs cited (Br. 24 n.1) demonstrate that
plaintiffs’ conduct—declining to perform and cover gender-transition services and
abortions based on religious objections—is arguably proscribed. Plaintiffs identify
only three district-court decisions in Section 1557 lawsuits that purportedly involve
religious entities with objections to gender-transition procedures. Two of those
decisions do not discuss RFRA at all. See Scotz v. St. Lonis Univ. Hosp., No. 4:21-cv-
1270, 2022 WL 1211092 (E.D. Mo. Apr. 25, 2022); Hammons v. University of Md. Med.
Sys. Corp., 551 F. Supp. 3d 567 (D. Md. 2021). The third does not address the merits
of the RFRA claim or otherwise discuss whether an entity with a religious objection
and a valid RFRA claim would nonetheless be required to perform or cover gender-
transition services under Section 1557. See C.P. ex rel. Pritchard v. Blue Cross Blue Shield
of 1ll., 536 F. Supp. 3d 791, 797 (W.D. Wash. 2021).

4. As explained in our opening brief (at 44-45), plaintiffs have failed to
demonstrate any likelihood that they will be subject to an enforcement action.
Plaintiffs contend (Br. 30) that a declaration from Dr. Robert Hoffman, a CMDA
member who does not prescribe hormones for gender transitions, demonstrates that
he is “one patient away from a complaint” being filed against him. But the cited
declaration undermines any claim to standing based on this individual: Dr. Hoffman

specifically explains that his hospital “has always accommodated [his] beliefs” and
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“[t]hat accommodation is quite easy[]” because he “work[s] with other pediatric
endocrinologists who are able to perform gender transition procedures for children,
and so there is no need for [him] to do so.” ROA.976-977.

Plaintiffs also assert (Br. 30) that a complaint is unnecessary, because HHS
could learn about potential Section 1557 violations from the failure to certify
compliance with Section 1557. Although HHS can initiate an investigation through
means other than the receipt of a complaint, see 45 C.F.R. § 80.7(c), that is beside the
point. The fact that HHS could receive complaints alleging violations of Section
1557, ot could assess compliance otherwise, does not demonstrate a likelihood that
HHS will bring enforcement actions against objecting religious entities. See ATST
Co. v. EEOC, 270 F.3d 973, 976 (D.C. Cir. 2001) (explaining that even “law
enforcement agencies rarely have the ability, or for that matter the need, to bring a
case against each violator”).

Nor does the motion to modify the injunction in this case support plaintiffs’
claim that they face a credible threat of prosecution. Pls. Br. 26. HHS sought to
clarify that it would not violate the injunction “by taking any action under Section
1557 as to any entities that Defendants are unaware are covered by the scope of the
Otdert, given that Plaintiffs’ members are not known to Defendants.” ROA.5072.

That HHS may enforce Section 1557 against non-religious entities and cannot identify
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all of plaintiffs’ members’ without further information does not demonstrate that
HHS intends to bring enforcement actions against plaintiffs or any other religious
entities, or that plaintiffs suffer imminent injury sufficient to support standing. The
motion to modify simply reflects an understandable desire by HHS to avoid risking
contempt by taking enforcement action against a seemingly non-religious entity.

5. The various standing cases plaintiffs cited only confirm that this suit is not
justiciable.

First, plaintiffs cite Barilla v. City of Houston, 13 F.4th 427 (5th Cir. 2021), for the
proposition that “all Plaintiffs need to show is that it’s ‘plausible’ their conduct is
proscribed.” Pls. Br. 18-19. In Barilla, this Court held at the motion-to-dismiss stage
that plaintiffs had standing because under a “plausible reading” of the challenged
statute their conduct was arguably proscribed. See 13 F.4th at 433. Because this case
was resolved on summary judgment, however, plaintiffs have a higher burden to
demonstrate standing, and plaintiffs have not met it. See Clapper, 568 U.S. at 411-12
(“The party invoking federal jurisdiction bears the burden of establishing standing—
and, at the summary judgment stage, such a party ... must set forth by affidavit or
other evidence specific facts.” (quotation marks omitted)).

Second, plaintiffs cite Contender Farms, LLP v. U.S. Department of Agriculture, 779

F.3d 258 (5th Cir. 2015), for the principle that objects of a regulation generally have

7 CMDA alone has “around 19,000” membets. Christian Med. & Dental
Ass’ns, About Us (2022), https:/ /petma.cc/5QU3-96G].
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standing to challenge that regulation because “[a]n ‘increased regulatory burden’ itself

2

‘satisfies the injury in fact requirement.” Pls. Br. 29. This is correct as a general
principle of administrative law, and perhaps would have applied in the context of
plaintiffs’ Administrative Procedure Act challenge to the 2016 Rule. But under their
reframed RFRA claim, plaintiffs no longer challenge the 2016 Rule; instead, they
challenge hypothetical future enforcement actions by HHS of which plaintiffs may
never be the object and upon which they thus cannot establish standing under this
principle.

Third, plaintiffs’ invocation (Br. 26-27) of Federal Election Commission v. Crug is
irrelevant. The issue in Crug was whether an injury caused by a live regulation was
traceable to, and could be redressed by the invalidation of, the undetlying statute. 142
S. Ct. at 1649. Hete, by contrast, the relevant question is whether plaintiffs have
demonstrated a credible threat of enforcement of Section 1557 alone (and thus an
injury-in-fact) at the time of filing this lawsuit, given that they now seek to enjoin the
enforcement of the statute and not the rescinded 2016 Rule.

Finally, in two cases on which plaintiffs rely (Br. 28), the injury sufficient to
support standing was chilled speech under the First Amendment. See Speech First, 979
F.3d at 330-31 (highlighting evidence in record that speech was deterred by challenged
university policies concerning speech); Poo/ v. City of Houston, 978 F.3d 307, 312-13

(5th Cir. 2020) (holding that plaintiff had “standing to seck an injunction that would

guard against continued chilling of his speech” based on history of attempted
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enforcement of challenged requirement). Plaintiffs do not attempt to argue on appeal
that HHS’s interpretation of Section 1557 has chilled their speech or religious
exercise, much less point to any support in the record for such a finding. To the
contrary, their brief makes clear that plaintiffs have not provided or covered gender-
transition procedures or abortions against their religious beliefs despite their alleged
fear of enforcement actions. See Pls. Br. 8 (“In accordance with its ... religious
beliefs, [Franciscan Alliance] does not perform gender-transition procedures .... Also
according to its Catholic beliefs, Franciscan does not perform abortions.”); Pls. Br. 29
(“Plaintiffs are already engaged in the relevant conduct.”); see a/so Pls. Br. 3, 30, 32.

B. Plaintiffs’ Claim Is Not Ripe.

Plaintiffs’ argument that their RFRA claim is ripe also fails. Plaintiffs assert
that this case presents a “purely legal question” of “whether the challenged
interpretation of Section 1557 violates RFRA.” Pls. Br. 55 (cleaned up). But as we
have explained, s#pra pp. 11-12; Gov’t Br. 36-38, HHS has not actually adopted the
interpretations that plaintiffs challenge, rendering any analysis purely hypothetical.
Plaintiffs are thus asking the Court to broadly declare that a wide range of
hypothetical future HHS enforcement actions all violate RFRA such that plaintiffs are
entitled to an anticipatory permanent injunction divorced from the specific context
necessary to evaluate a RFRA claim.

In any event, courts have long recognized that even a “purely legal” question is

unfit for adjudication where a concrete factual context would facilitate a court’s
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““ability to deal with the legal issues presented.”” National Park Hosp. Ass’n v.
Department of Interior, 538 U.S. 803, 812 (2003); see, e.g., Texas v. United States, 523 U.S.
296, 301 (1998); California Bankers Ass’n v. Shultz, 416 U.S. 21, 56 (1974); Toslet Goods
Ass’n v. Gardner, 387 U.S. 158, 163-64 (1967); Zemel v. Rusk, 381 U.S. 1, 18-20 (1965);
United Pub. Workers of Am. v. Mitchell, 330 U.S. 75, 89-90 (1947); Pennzgoil Co. v. FERC,
645 F.2d 394, 398 (5th Cir. 1981). Judicial review is thus propetly deferred if “[t]he
operation of [a] statute” would be “better grasped when viewed in light of a particular
application.” Texas, 523 U.S. at 301.

The issues that plaintiffs raise would much better be resolved in the context of
a fully-developed factual record where HHS actually requires plaintiffs to do
something specific. Gov’t Br. 46-47; see also American Fed'n of Gov’t Emps. v. O’Connor,
747 F.2d 748, 755-56 (D.C. Cir. 1984) (“Courts customarily deal in specific facts or
circumstances drawn with some precision and legal questions trimmed to fit those
facts or circumstances; they are not in the business of deciding the general without
reference to the specific.”). One example of a concrete dispute would be if HHS
brought an enforcement action against an objecting religious hospital for denying use
of an operating room to perform a hysterectomy for a transgender man, where the
treating physician has indicated that the procedure was intended to treat severe
endometriosis but the hospital denied the surgery, arguing that it constituted a gender-
transition procedure. Among other things, a court would have to determine, based on

the evidence in the record, whether the procedure was deemed medically necessary to

22



Case: 21-11174 Document: 78 Page: 30 Date Filed: 07/01/2022

treat severe endometriosis, how the hospital treats other patients with similar
conditions, whether performing the procedure would substantially burden the
hospital’s religious exercise, whether there is a compelling government interest, and
whether the government satisfied RFRA’s least-restrictive-means requirement. This
highly fact-specific inquiry underscores why plaintiffs’ RFRA claims cannot be
evaluated in the abstract.

Plaintiffs do not dispute that RFRA requires consideration of ““the specific
factual context of the religious exemption requested by a particular plaintiff.” Pls. Br.
57. For good reason: The Supreme Court and this Court have repeatedly made clear
that “RFRA, and the strict scrutiny [standard] it adopted [from First Amendment
jurisprudence],” requires ““a case-by-case, fact-specific inquiry.” Brown v. Collier, 929
F.3d 218, 230 (5th Cir. 2019); Gongales v. O Centro Espirita Beneficente Uniao do 1 egetal,
546 U.S. 418, 430-31 (2000); see also Ramireg v. Collier, 142 S. Ct. 1264, 1283 (2022).
That is true at every stage of the RFRA analysis. See Brown, 929 F.3d at 230
(substantial-burden analysis is fact-specific); U.S. Nayy Seals 1-26 v. Biden, 27 F.4th 330,
350 (5th Cir. 2022) (per curiam) (compelling interest must be focused on ““particular
claimant™).

Instead, plaintiffs contend (Br. 57) that HHS was required to raise this issue
below as a partial defense to the RFRA claim on the merits. That response misses the
point: HHS is not contesting merely the scope of relief awarded, but rather that any

relief could be awarded in the absence of sufficiently-concrete factual circumstances
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required to propetly assess every element in the RFRA analysis. This is appropriately
framed as an issue of ripeness because it demonstrates that plaintiffs’ reframed RFRA
claim is not currently fit for judicial resolution.

Moteover, plaintiffs face little, if any, cognizable harm from deferring judicial
review. Although plaintiffs may prefer to press broad RFRA claims divorced from
any government enforcement activity compelling any specific action, and to obtain
broad injunctive relief as soon as possible, that preference does not constitute
hardship justifying premature judicial review. Plaintiffs do not contest (Br. 56) that
“mere uncertainty” does not “constitute|] a hardship for purposes of the ripeness
analysis.” National Park Hosp. Ass’'n, 538 U.S. at 811. Their only response is that
HHS’s actions also cause “practical harm” by forcing plaintiffs to either change their
behavior or risk financial consequences, including losing federal funding. Pls. Br. 56
(cleaned up); see Pls. Br. 1, 37.% But as explained in our opening brief (at 51), HHS has
not evaluated whether Section 1557 could in any specific circumstance require the
provision or coverage of gender-transition procedures or abortions by objecting

religious entities, and thus plaintiffs are not being forced to do anything.

8 Plaintiffs claim that HHS requires them to “immediately revise their policies,”
Pls. Br. 56 (cleaned up)—but this alleged directive comes from the regulatory impact
analysis section of the 2016 Rule. Ripeness is assessed as of the time of this Court’s
decision. See Walmart Inc. v. U.S. Dep’t of Justice, 21 F.4th 300, 313 (5th Cir. 2021).
Plaintiffs’ assertion of current hardship cannot depend on a statement in the
discussion of costs imposed by a rule that was rescinded over two years ago. In any
event, it does not appear that plaintiffs revised their policies. See supra p. 21.
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Even if HHS were to determine at some point that Section 1557 requires

plaintiffs to provide or cover gender-transition procedures or abortions, plaintiffs
would still be many steps removed from losing federal funding. See Colwellv. HHS,
558 F.3d 1112, 1128 (9th Cir. 2009). First, HHS would be required to attempt to
achieve informal or voluntary compliance. 45 C.F.R. § 80.8(c); see 7d. § 92.5(a).
Second, there must be a formal adjudication and an administrative hearing. Id.
§ 80.8(c). Third, HHS must wait thirty days after providing a full written report to
Congressional committees. Id. Motreover, “[jludicial review of any funding
termination is available in an Article III court.” Colwell, 558 F.3d at 1128. Plaintiffs
make no effort to explain why they would be harmed by waiting to bring their RFRA
claims in the context of a factual record, at the outset of an investigation by HHS, if
HHS were to ever initiate an investigation of them.

C.  The District Court Erred in Concluding that Plaintiffs

Demonstrated Imminent Itrteparable Harm Sufficient to
Justify Permanent Injunctive Relief.

For many of the same reasons discussed above and in our opening brief (at 52-
53), plaintiffs have not demonstrated imminent irreparable harm sufficient to justify
permanent injunctive relief against HHS. Plaintiffs argue that the ““loss of First
Amendment freedoms, for even minimal periods of time, unquestionably constitutes
irreparable injury.”” Pls. Br. 31. Similarly, plaintiffs assert that they have been
irreparably harmed by being made to “choose between violating their consciences and

harming their patients, or suffering crippling penalties destroying their ministries.”
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Pls. Br. 32. But as explained above, s#pra pp. 21, 24, plaintiffs do not actually argue
that their religious exercise has been chilled; nor have they faced any such choice.

Plaintiffs attempt to invoke other cases in which injunctive relief was rewarded
for successful RFRA claims. Pls. Br. 31, 34-35. But just because such relief is often
approptiate does not mean that it is automatic. See, e.g., ROA.4798-4799 (declining to
grant injunctive relief in issuing final judgment on RFRA claim). Plaintiffs must still
satisfy the ordinary requitements to establish entitlement to such relief. They have
not done so here. Plaintiffs’ speculation about enforcement positions that HHS

might take at some unspecified future time does not demonstrate irreparable harm.
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CONCLUSION

For the foregoing reasons, this Coutt should vacate the district court’s
permanent injunction and remand with instructions to dismiss for lack of jurisdiction.
Respectfully submitted,

BRIAN M. BOYNTON

Principal Deputy Assistant Attorney
General
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