FOCUSED REMANDS -2018

How does it Loak? SAMPLE

DEPARTMENT OF HEALTH AND HUMAN SERVICES
DEPARTMENTAL APPEALS BOARD
Medicare Appeals Council

Medic EMS, Appellant

AL] Appeal Nos. 1-1234567890 and 7 others (see attached)
Docket No. M-12-3456

ORDER REMANDING CASE TO THE
OFFICE OF MEDICARE HEARINGS AND APPEALS

The Administrative Law [udge (AL]) issued a decision dated April 19, 28316, concluding that Medicare should pay the appellant supplier {appellant) under
Medicare Part B for amhulance transportation (HCPCS codes AG425HH, AG4Z26HH], from one location of the G. Medical Center (West Hospital) to the other
location (East Hospital], 2.3 miles away, on multiple dates of service in 2012.

By memorandum dated June 8, 2016, the Centers for Medicare & Medicaid Services [CMS) asks the Council to exercise own-motion review of the AL)'s
decision. 42 C.F.R. § 405.1110. In its memo, CMS contends that the AL] erred in ordering Medicare coverage and payment under Part B for ambulance
services provided while the beneficiaries were each in a Part A inpatient hospital stay at the G Medical Center. CMS5 contends that in ordering this coverage
and payment the AL] made an error of law material to the outcome of the case. 42 C.F.R. §405.1110



Smith v. Berryhill

Petition for certiorari pending with U.S. Supreme Court.

Challenges SSA’s position that Social Security Appeals
Council dismissals are not “final decisions” subject to
judicial review under 42 U.S.C. § 405(g).

Sixth Circuit Court of Appeals found in favor of SSA.

On September 21, 2018, DO filed a brief in non-
opposition to certiorari, stating that it now agrees with
petitioner.

Could have a direct impact on whether Medicare Appeals
Council dismissals and denials of review are subject to
iudicial review.






















































Topics

Medicare Appeals Council Overview
Precedential Final Decisions of the Secretary
Focused Remands

Hot Topics: Dismissals/ Denials of Review
Procedural Issues/Regulations Highlights
Continuous Glucose Monitoring (CGM)

Key Council Decisions/AR Spotlight







Precedential Final Decisions of the Secretary

Medicare Appeals Council Precedent Rule

42 C.FR. § 401.109(a)-(d) (effective March 20, 2017)
Chair of the DAB may designate a final decision issued
by the Council of the Secretary as precedential.
Precedential effect from the date made available to the
public. Notice published in the Federal Register.

Binding on all CMS, HHS, and SSA components that
adjudicate matters under the jurisdiction of CMS.

Legal analysis and interpretation of a Medicare
authority or provision is binding as well as factual
findings (for same parties if same facts unchanged).



Precedential Final Decisions of the Secretary

Medicare Appeals Backlog Measure.

Goal is to increase consistency at all levels
of appeal, thereby reducing improper
payments and unnecessary appeals.

No precedential decisions yet.

Stakeholder outreach is underway, and
initial designations are expected to be
announced in early 20109.



FOCUSED REMANDS -2018

What is It?

A streamlined approach for remanding cases to OMHA
The Council issues a shortened, focused action document.
Eliminating lengthier action documents

Case background /Procedural history

Legal discussions/Legal analysis

Intended to apply to most remands based on AL] error in
Parts A and B, and Part C.

Part D Cases- cases where AL] made a legal error in deciding
the case (also no hearing cases).



FOCUSED REMANDS -2018

How does it Loak? SAMPLE

DEPARTMENT OF HEALTH AND HUMAN SERVICES
DEPARTMENTAL APPEALS BOARD
Medicare Appeals Council

Medic EMS, Appellant

AL] Appeal Nos. 1-1234567890 and 7 others (see attached)
Docket No. M-12-3456

ORDER REMANDING CASE TO THE
OFFICE OF MEDICARE HEARINGS AND APPEALS

The Administrative Law [udge (AL]) issued a decision dated April 19, 28316, concluding that Medicare should pay the appellant supplier {appellant) under
Medicare Part B for amhulance transportation (HCPCS codes AG425HH, AG4Z26HH], from one location of the G. Medical Center (West Hospital) to the other
location (East Hospital], 2.3 miles away, on multiple dates of service in 2012.

By memorandum dated June 8, 2016, the Centers for Medicare & Medicaid Services [CMS) asks the Council to exercise own-motion review of the AL)'s
decision. 42 C.F.R. § 405.1110. In its memo, CMS contends that the AL] erred in ordering Medicare coverage and payment under Part B for ambulance
services provided while the beneficiaries were each in a Part A inpatient hospital stay at the G Medical Center. CMS5 contends that in ordering this coverage
and payment the AL] made an error of law material to the outcome of the case. 42 C.F.R. §405.1110



Smith v. Berryhill

Petition for certiorari pending with U.S. Supreme Court.

Challenges SSA’s position that Social Security Appeals
Council dismissals are not “final decisions” subject to
judicial review under 42 U.S.C. § 405(g).

Sixth Circuit Court of Appeals found in favor of SSA.

On September 21, 2018, DO filed a brief in non-
opposition to certiorari, stating that it now agrees with
petitioner.

Could have a direct impact on whether Medicare Appeals
Council dismissals and denials of review are subject to
iudicial review.
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https://ngsmedicare.com
http://oig.hhs.gov/oei/reports/oei-O
https://www.healthlawyers.org/events/programs/materials/documents/fc
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https://www.cms.gov/Medicare/Medicare-Fee-for-Service-Payment/HospitalOutpatientPPS/Hospital-Outpatient-Regulations
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PRESENTATION

Combining a Part B case (Judge Farley)

How to combine a Part A case (Judge Holt)



DISCLAIMER

PEPD wants it clear that the documents we
use are not templates and are not OMHA-
recognized standards for adjudicators to
follow.

Feedback for improvement is highly
encouraged.

Nothing said today conflicts with the OCPM -
any ambiguity would be settled by the OCPM.

The OCPM is right.



Four Basic Parts of This Presentation

Beginning
Middle

End
Practicum Review



Beginning
A. ldentify Appropriate Cases

Same appellant
Same item or service at issue
Same or similar DRG Codes



Beginning (Con’t)

8. Rule
The controlling
Rule/Law/Regulation is the same

There is a common LCD

There is more than one LCD, but
they have the same requirements



Beginning (Con’t)

Legal Assistants

Discuss exhibiting

Review Notice requirements

Ensure the representative is still the same
|dentify if there may be PIl issues

Plan hearing schedule

MAS/Settlement Check




Middle

Develop/Acquire templates for writing decisions
Train attorneys for writing decision

Review current docket to ensure all appropriate
cases will be combined

Hold prehearing conference

Hold consolidated hearing

Ensure that beneficiary Pll is protected during the hearing
in case a copy of the record is requested



End

Remove cases that were dismissed at the
hearing

" nto

Issue Combination Order (will change with
eCAPE) and send encrypted to Central
Operations

Review decision plan with attorney
Finalize decision



End (Continued)

Go over Pll with Legal Assistant
for mailing decision

Ensure decisions are combined in
MAS and closed

Thank staff for hard work



Practicum Review

Two documents required for combining
Combination Appeals Request
Combination Order
A Service Request is included, but not necessary

Part B documents
Hearing Introduction and Form
Part B Decision
Contractor documents
LCD and Oxygen Check



REVIEW -- STEPS

Identifying Appropriate Cases

Reviewing

Analyzing

Tentatively select

Determine need for pre-hearing conference
Scheduling

Hearing

Deciding



Judge Holt

Part A Cases
Part A Handouts Identification

Overview of Part A Combination
Determination

Practical issues and concerns
MAC Concerns

Provider Concerns

Results
















































MAXIMUS FEDERAL SERVICES

Medical Consultant Review Form

Case Number: 1-2015161178 . Projert” NI~ A Egst

Review Due Date: Jan 29 00;00 EST 2014 MD ID

Case Summary:

Review Questions:
Were the documented events of the case more closely described by Medicare’s criteria for
inpatient level care, or did the case meet criteria for observation level care? -

Coverage Rules._-_- S '
A reviewer should be mindful that QIC determmatlons are to be made without bias. Decisions
are to be based upon a. comparlson of the-events of the caSe to. Medlcare policy requirements p

for inpatient level care.

Whether an admission meets Medicare criteria for mpatlent status or conforms to the
observatton/outpatlent level is the central question in a significant number of cases referred to
Part A clmxca] revnew staff Each of the levels has : a group: of deﬁnmg characterlstlcs ;

Accordmg to- Medlcare Beneﬁt Pohcy Manual 20.6 A and'B, observation care is a well-—dEﬁned L
set of specific, chmcally appropnate services, Whlch include ongoing short term treatmeént, g
assessment, and reassessmént:before a decision can be made regardmg whether a patient wxll
require further treatment as & hospital mpatlent or 1f I‘.hat patlent can be d1scharged safely and

reasonably.

Although in rare instances, observation may extend beyond 48 hours, in the majority of cases,
the determination of admission versus discharge can be made within 24 to 48 hours. A patient
entering observation can present thtough an emergency department or, bypassing ED, can be
directly referred by a physician. In addition, recipients of many surgeries conventionally done in
the outpatient sefting are considered to have received observation care when .

.the surgery is not on the inpatient-only list,

. the diagnosis was known prior to the procedure, and the procedure was the reason for the
patient’s entry into the hospital,

. the procedure is termed “minor” (according to coding designations “000” or “010” in field
16 of the Medicare Fee Schedule Data Base, Pub 100-04, Ch. 12, Sec. 40.) or is a major
procedure that is conventionally done in the outpatient setting, and

.the attending physician has not left clear and specific indication prior to the procedure that,
for carefully defined reasons, the patient is expected to require more than 24 hours in the

hospital.

In contrast, Medicare specifies that an inpatient is a person whose medical condition, safety or
health would be significantly and directly threatened if care were provided in a less intensive
' setting. In determining the medical necessity of inpatient care, the reviewer is asked to give

EX&1 PG# 37



MAXIMUS FEDERAL SERVICES

consideration to the complexity of the medical evaluation, treatment, and nedical decision-
making documented in the clinical chart. The clinical reviewer is asked as well to apply his/her
own judgment regarding which characteristics specific to the patient (referred to in the review as
the beneficiary) might make inpatient admission medically necessary. Specifically, the reviewer
should consider the following factors:

.the severity of the patient’s signs and symptoms at the time of admission,

.the levels of acuity and risk potential involved in the patient’s testing, and

.the likelihood that, without a higher level of care, the patient’s health and safety could be
compromlsed

As noted, the patient’s condition at the time of arrival at the ED is not the determinant of the
appropriate level of care. Rather, the patient’s condition at the time of admission is what must
warrant mpatlent care. Although.Medicare does not specify the acuity level that defines inpatient
care, reviewers are encouraged to apply both-their own expertise and their understanding of
accepted standards of care for specific diagnoses to decide on the appropriateness of inpatient
admission. : :

In the cllmcal settmg, the smal]est of detaﬂs can carry the greatest 1mportance The review
process calls for a different perspective. The reviewer examines the events of the case as the
attending and.consulting teams document them, and compares the sum of those events to two.
sets of definitions —one for Afipatient leyel care, and the other for observation level care. Look
for the better fit. Do ndt speeulate or.make assumpnons. Base your-comparison only upot
what is clearly documented.. ‘There:is no absolute right or wrong. as.long as conclusions are
reached thoughtfully, and arguments are based on substance,

EX#L POG%® 38



Local Coverage Determination (LCD):
Oxygen and Oxygen Equipment (L33797)

Links in PDF documents are not guaranteed to work. To follow a web link, please use the MCD Website.

Contractor Name Contract Type Contract Number Jurisdiction State(s)
Illinois
Indiana
Kentucky
DME MAC 17013 - DME MAC J1-B Michigan
Minnesota
Ohio
Wisconsin
Alabama
Arkansas
Colorado
Florida
Georgia
Louisiana
Mississippi
North Carolina
DME MAC 18003 - DME MAC 1-C New Mexico
Oklahoma
Puerto Rico
South Carolina
Tennessee
Texas
Virginia
Virgin Islands
West Virginia
Connecticut
District of Columbia
Delaware
Massachusetts
Maryland
Maine
New Hampshire
New Jersey
New York - Entire State
Pennsylvania
Rhode Island
Vermont
Alaska
American Samoa
Arizona
California - Entire State
Guam
Hawaii
Iowa
Idaho
Kansas
Missouri - Entire State
Montana
North Dakota
Nebraska
Nevada
Oregon
South Dakota

DME MAC 16013 - DME MAC J-A

DME MAC 19003 - DME MAC 1-D







































Group 2 Paragraph: Z200.6 {(must be used concurrently with one of the above diagnhosis codes)

Group 2 Codes:
ICD-10 Codes Description
200.6 Encounter for examination for normal comparison and control in clinical research program

Group 3 Paragraph: For all codes used for long term oxygen therapy - not specified

Group 3 Codes: N/A

ICD-10 Codes that DO NOT Support Medical Necessity
Group 1 Paragraph: For HCPCS code E0424 all other diagnosis not specified above

For all codes used for long term oxygen therapy — not specified

Group 1 Codes: N/A

ICD-10 Additional Informatior

Associated Information
DOCUMENTATION REQUIREMENTS

Section 1833(e) of the Social Security Act precludes payment to any provider of services unless "there has been
furnished such information as may be necessary in order to determine the amounts due such provider." It is
expected that the beneficiary's medical records will reflect the need for the care provided. The beneficiary's
medical records include the physician's office records, hospital records, nursing home records, home health
agency records, records from other healthcare professionals and test reports. This documentation must be
available upon request.

GENERAL DOCUMENTATION REQUIREMENTS

In order to justify payment for DMEPOS items, suppliers must meet the following requirements:
*  Prescription {(orders)
* Medical Record Information (including continued need/use if applicable)
* Correct Coding

*  Proof of Delivery

Refer to the LCD-related Standard Documentation Requirements article, located at the bottom of this policy under
the Related Local Coverage Documents section for additional information regarding these requirements.

Refer to the Supplier Manual for additional information on documentation requirements.

Refer to the DME MAC web sites for additional bulletin articles and other publications related to this LCD.

POLICY SPECIFIC DOCUMENTATION REQUIREMENTS

Items covered in this LCD have additional policy-specific requirements that must be met prior to Medicare
reimbursement.

Refer to the LCD-related Policy article, located at the bottom of this policy under the Related Local Coverage
Documents section for additional information.





https://clinicaltrials.gov
https://clinicaltrials.gov




END OF LOCAL COVERAGE DETERMINATION
Per the Code of Federal Regulations, 42 C.F.R § 426. 325, only those portions of the currently

effective Local Coverage Determination (LCD) that are based on section 1862{a){1}{A)} of the Social
Security Act, may be challenged through an acceptable complaint as described in42 C.F.R §
426.400. Also, per 42 C.F.R § 426.325 items that are not reviewable, and therefore cannot be
challenged, include the Policy Article. Please note the distinction of the documents when reviewing

the materials.



Local Coverage Article:
Oxygen and Oxygen Equipment - Policy Article (A52514)

Links in PDF documents are not guaranteed to work. To follow a web link, please use the MCD Website.

Contractor Name Contract Type Contract Number Jurisdiction State(s)
Illinois
Indiana
Kentucky
DME MAC 17013 - DME MAC 1-B Michigan
Minnesota
Ohio
Wisconsin
Alabama
Arkansas
Colorado
Florida
Georgia
Louisiana
Mississippi
North Carolina
DME MAC 18003 - DME MAC 1-C New Mexico
Oklahoma
Puerto Rico
South Carolina
Tennessee
Texas
Virginia
Virgin Islands
West Virginia
Connecticut
District of Columbia
Delaware
Massachusetts
Maryland
Maine
New Hampshire
New Jersey
New York - Entire State
Pennsylvania
Rhode Island
Vermont
Alaska
American Samoa
Arizona
California - Entire State
Guam
Hawaii
Iowa
Idaho
Kansas
Missouri - Entire State
Montana
North Dakota
Nebraska
Nevada
Oregon
South Dakota

DME MAC 16013 - DME MAC J-A

DME MAC 19003 - DME MAC 1-D



Contractor Name Contract Type Contract Number Jurisdiction State(s)
Utah
Washington
Wyoming
Northern Mariana Islands

General Information

Article ID Original Article Effective Date

A52514 10/01/2015

Orininal TCD-9 Article ID Revision Effective Date
08/01/2018

Revision Ending Date
N/A

. . Retirement Date
Article Title N/A

Oxygen and Oxygen Equipment - Policy Article

AMA CPT / ADA CDT / AHA NUBC Copyright
Statement

CPT only copyright 2002-2018 American Medical
Association. All Rights Reserved. CPT is a registered
trademark of the American Medical Association.
Applicable FARS/DFARS Apply to Government Use. Fee
schedules, relative value units, conversion factors
and/or related components are not assigned by the
AMA, are not part of CPT, and the AMA is not
recommending their use. The AMA does not directly or
indirectly practice medicine or dispense medical
services. The AMA assumes no liability for data
contained or not contained herein.

The Code on Dental Procedures and Nomenclature
(Code) is published in Current Dental Terminclogy
(CDT). Copyright © American Dental Association. All
rights reserved, CDT and CDT-2016 are trademarks of
the American Dental Association.

UB-04 Manual, OFFICIAL UB-04 DATA SPECIFICATIONS
MANUAL, 2014, is copyrighted by American Hospital
Association ("AHA"), Chicago, Illinois. No portion of
OFFICIAL UB-04 MANUAL may be reproduced, sorted in
a retrieval system, or transmitted, in any form or by
any means, electronic, mechanical, photocopying,
recording or otherwise, without prior express, written
consent of AHA.” Health Forum reserves the right to
change the copyright notice from time to time upon
written notice to Company.

Article Guidance

Article Text:

NON-MEDICAL NECESSITY COVERAGE AND PAYMENT RULES
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the battery/batteries capable of 2 hours of portability must be 20 pounds or less. If a concentrator meets all of
these criteria and is also capable of functioning as a stationary concentrator, operating 24 hours per day, 7 days
per week, the stationary concentrator code (E1390) is billed in addition to code E1392.

Code K0738 describes a feature of an oxygen concentrator that allows the beneficiary to fill portable gaseous
oxygen cylinders from a stationary concentrator. This feature may be integrated into the stationary concentrator
or be a separate component. When code K0738 is billed, code E0431 (portable gaseous oxygen system, rental)
must not be used.

Code E0433 describes a feature of an oxygen concentrator that allows the beneficiary to fill portable liquid oxygen
cylinders from a stationary concentrator. This feature may be integrated into the stationary concentrator or be a
separate component. When code EQ433 is billed, code E0434 (portable liquid oxygen system, rental) must not be
used.

When oxygen is supplied as part of a CMS approved clinical trial for cluster headaches, equipment must be coded
EQ424 (STATIONARY COMPRESSED GASEOQOUS OXYGEN SYSTEM, RENTAL; INCLUDES CONTAINER, CONTENTS,
REGULATOR, FLOWMETER, HUMIDIFIER, NEBULIZER, CANNULA QR MASK, AND TUBING).

Refill contents used with equipment to treat cluster headaches must be coded using E0441 (STATIONARY
OXYGEN CONTENTS, GASEQUS, 1 MONTH'S SUPPLY = 1 UNIT).

E1352 (OXYGEN ACCESSORY, FLOW REGULATOR CAPABLE QF PQSITIVE INSPIRATORY PRESSURE) provides
positive pressure inspiratory support for patients using oxygen. This product consists of multiple components -
control unit, flow regulator, connecting hose and nasal interface (pillows). E1352 is an all-inclusive code for this
product that includes all components.

Suppliers should contact the Pricing, Data Analysis, and Coding (PDAC) contractor for guidance on the correct
coding of these items.

BILLING INFORMATION

When billing oxygen contents (refer to the Policy Article, Non-Medical Necessity Coverage and Payment Rules
section), suppliers should use a date of service (DOS) that is the anniversary date of the equipment whose rental
period has ended. The billed DOS will usually not be the actual delivery date. The supplier must have a delivery
slip for the actual delivery date.

A supplier does not have to deliver contents every month in order to bill every month. In order to bill for
contents, the supplier must have previously delivered quantities of oxygen that are expected to be sufficient to
last for one month following the DOS on the claim. Suppliers should monitor usage of contents. Billing may
continue on a monthly basis as long as sufficient supplies remain to last for one month as previously described. If
there are insufficient contents to be able to last for a month additional contents should be provided.

Suppliers may bill a flat rate for contents each month. The submitted charges do not have to vary with the
quantity of tanks delivered.

Claims for oxygen contents and/or oxygen accessories should not be submitted in situations in which they are not
separately payable.

Bill Type Codes:

Contractors may specify Bill Types to help providers identify those Bill Types typically used to report this service.
Absence of a Bill Type does not guarantee that the article does not apply to that Bill Type. Complete absence of
all Bill Types indicates that coverage is not influenced by Bill Type and the article should be assumed to apply
equally to all claims.

N/A

















https://www.gpo.gov/fdsys/pkg/FR-2018-04-16/pdf/2018
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https://www.ems.gov/Med
https://www.cms.gov/Medicare/Prescription
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PRESENATION

Combining a Part B case (Judge Farley)

How to combine a Part A case (Judge Holt)



DISCLAIMER

PEPD wants it clear that the documents we
use are not templates and are not OMHA-
recognized standards for adjudicators to
follow.

Feedback for improvement is highly
encouraged.

Nothing said today conflicts with the OCPM -
any ambiguity would be settled by the OCPM.

The OCPM is right.






Beginning

A. ldentify Appropriate Cases
Same appellant
Same item or service at issue
Same or similar DRG Codes



Beginning (Con’t)
B. Rule

The controlling Rule/Law/Regulation is the same
There is a common LCD

There is more than one LCD, but they have the same
requirements



Beginning (Con’t)

Legal Assistants
Discuss exhibiting
Review Notice requirements
Ensure the representative is still the same
ldentify if there may be PIl issues
Plan hearing schedule
MAS/Settlement Check




Middle

Develop/Acquire templates for writing decisions
Train attorneys for writing decision

Review current docket to ensure all appropriate
cases will be combined

Hold prehearing conference

Hold consolidated hearing

Ensure that beneficiary Pll is protected during the hearing
in case a copy of the record is requested



End

Remove cases that were dismissed at the
hearing

to

Issue Combination Order (will change with
eCAPE) and send encrypted to Central
Operations

Review decision plan with attorney
Finalize decision



End (Continued)

Go over Pll with Legal Assistant for mailing
decision

Ensure decisions are combined in MAS and
closed

Thank staff for hard work



Practicum Review

Two documents required for combining.
Combination Appeals Request
Combination Order
A Service Request is included, but not necessary

Part B documents
Hearing Introduction and Form
Part B Decision
Contractor documents - LCD and Oxygen Check



REVIEW -- STEPS

ldentifying Appropriate Cases

Reviewing

Analyzing

Tentatively select

Determine need for pre-hearing conference
Scheduling

Hearing

Deciding

Closing



Judge Holt

Part A Cases
Part A Handouts Identification

Overview of Part A Combination
Determination

Practical issues and concerns
MAC Concerns

Provider Concerns

Results


















Social Security Act Section 1870.

(a) Any payment under this title to any provider of services or other person with respect to any items
or services furnished any individual shall be regarded as a payment to such individual.
(b} Where
(1) more than the correct amount is paid under this title to a provider of services or other

person for items or services furnished an individual and the Secretary determines (A) that, within
such period as he may specify, the excess over the correct amount cannot be recouped from
such provider of services or other person, or (B) that such provider of services or other person
was without fault with respect to the payment of such excess over the correct amount, . . .

For purposes of clause (B} of paragraph (1), such provider of services or such other person shall, in
the absence of evidence to the contrary, be deemed to be without fault if the Secretary’s
determination that more than such correct amount was paid was made subsequent to the fifth

yea pllowing the year in which notice was sent to such individual that such amount had been
paid; except that the Secretary may reduce such five-year period to not less than one year it he tinds
such reduction is consistent with the objectives of this title.

(c) There shall be no adjustment as provided in subsection (b} (nor shall there be recovery) in any
case where the incorrect payment has been made (including payments under section 1814{e)) with
respect to an individual who is without fault or where the adjustment (or recovery) would be made
by decreasing payments to which another person who is without fault is entitled as provided in
subsection (b)(4), if such adjustment {or recovery) would defeat the purposes of title II or title
XVIII or would be against equity and good conscience. Adjustment or recovery of an incorrect
payment (or only such part of an incorrect payment as the Secretary determines to be inconsistent with
the purposes of this title) against an individual who is without fault shall be deemned to be against
equity and good conscience if (A) the incorrect payment was made for expenses incurred for itemns or
services for which payment may not be made under this title by reason of the provisions of paragraph
(1) or (9) of section 1862(a) and (B) if the Secretary’s determination that such payment was incorrect
was made subsequent to the fifth year following the year in which notice of such payment was
sent to such individual; except that the Secretary may reduce such five-year period to not less than one
vear if he finds such reduction is consistent with the objectives of this title.

JUDICIAL EDUCATION SYMPOSIUM, QAP 2018 AND 2019,
NOVEMBER 14, 2019




































Social Security Act Section 1870.

(a) Any payment under this title to any provider of services or other person with respect to any items
or services furnished any individual shall be regarded as a payment to such individual.
(b} Where
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was without fault with respect to the payment of such excess over the correct amount, . . .

For purposes of clause (B} of paragraph (1), such provider of services or such other person shall, in
the absence of evidence to the contrary, be deemed to be without fault if the Secretary’s
determination that more than such correct amount was paid was made subsequent to the fifth

yea ollowing the year in which notice was sent to such individual that such amount had been
paid; except that the Secretary may reduce such five-year period to not less than one year if he tinds
such reduction is consistent with the objectives of this title.

(c) There shall be no adjustment as provided in subsection (b) (nor shall there be recovery) in any
case where the incorrect payment has been made (including payments under section 1814{e)) with
respect to an individual who is without fault or where the adjustment (or recovery) would be made
by decreasing payments to which another person who is without fault is entitled as provided in
subsection (b)(4), if such adjustment {or recovery) would defeat the purposes of title II or title
XVIII or would be against equity and good conscience. Adjustment or recovery of an incorrect
payment (or only such part of an incorrect payment as the Secretary determines to be inconsistent with
the purposes of this title} against an individual who is without fault shall be deemed to be against
equity and good conscience if (A) the incorrect payment was made for expenses incurred for items or
services for which payment may not be made under this title by reason of the provisions of paragraph
(1) or (9) of section 1862(a) and (B) if the Secretary’s determination that such payment was incorrect
was made subsequent to the fifth year following the year in which notice of such payment was
sent to such individual; except that the Secretary may reduce such five-year period to not less than one
vear if he finds such reduction is consistent with the objectives of this title.

JUDICIAL EDUCATION SYMPOSIUM, QAP 2018 AND 2019,
NOVEMBER 14, 2019
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