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Stephen White, M.D., (Petitioner) appeals the April 10, 2018 decision of the
Administrative Law Judge (ALJ). Stephen White, M.D., DAB CR5069 (2018) (ALJ
Decision). In that decision, the ALJ affirmed a determination by the Centers for
Medicare & Medicaid Services (CMS) to deny Petitioner’s Medicare enrollment
application due to his guilty plea in Texas to felony possession of a controlled substance,
and for submitting false or misleading information on his Medicare enrollment
application. For the reasons discussed below, we affirm the ALJ’s decision.

Legal Background

The Medicare program provides health insurance benefits to persons 65 years and older
and to certain disabled persons. Social Security Act (Act) 8§ 1811, 1831, 1833.!
Medicare is administered by CMS, which delegates certain program functions to private
contractors that function as CMS’s agents in administering the program — in this case,
Noridian Healthcare Solutions (Noridian). See Act 88 1816, 1842, 1866, 1874A,; 42
C.F.R. §421.5(b). The relevant regulations governing Medicare enrollment are found in
42 C.F.R. Part 424, subpart P (88 424.500 through 424.570).

In order to receive payment for services furnished to Medicare beneficiaries, a medical
provider or supplier — the term “supplier” encompasses a physician — must be “enrolled”
in Medicare.? 42 C.F.R. 88 424.500, 424.505. Regulations at 42 C.F.R. § 424.530
authorize CMS to deny a provider’s or supplier’s application to enroll in the Medicare

! The current version of the Social Security Act can be found at
https://www.ssa.gov/OP_Home/ssact/ssact-toc.html. Each section of the Act on that website contains a reference to
the corresponding United States Code chapter and section. Also, a cross-reference table for the Act and the United
States Code can be found at https://www.ssa.gov/OP_Home/comp2/G-APP-H.html.

2 The regulations at 42 C.F.R. § 400.202 define a “supplier” as “a physician or other practitioner, or an
entity other than a provider, that furnishes health care services under Medicare.”


https://www.ssa.gov/OP_Home/ssact/ssact-toc.html
https://www.ssa.gov/OP_Home/comp2/G-APP-H.html

program for several reasons. “Deny/Denial” means “the enrolling provider or supplier
has been determined to be ineligible to receive Medicare billing privileges for Medicare
covered items or services provided to Medicare beneficiaries.” Id. § 424.502.

Section 1842(h)(8) of the Act gives the Secretary of Health and Human Services
discretion to refuse to enter into an agreement or to terminate or refuse to renew an
agreement with a physician or supplier who “has been convicted of a felony under
Federal or State law for an offense which the Secretary determines is detrimental to the
best interests of the program or program beneficiaries.” See also 42 C.F.R. § 424.530(a).
Section 424.530(a) provides that “CMS may deny a provider’s or supplier’s enrollment in
the Medicare program” for any of the reasons that follow, including:

(3) Felonies. The provider, supplier, or any owner or managing employee
of the provider or supplier was, within the preceding 10 years, convicted (as
that term is defined in 42 CFR 1001.2) of a Federal or State felony offense
that CMS determines is detrimental to the best interests of the Medicare
program and its beneficiaries.

(i) Offenses include, but are not limited in scope or severity to—
* k% * *
(C) Any felony that placed the Medicare program or its
beneficiaries at immediate risk, such as a malpractice suit that results
in a conviction of criminal neglect or misconduct.

(D) Any felonies that would result in mandatory exclusion under
section 1128(a) of the Act.

Section 1128(a)(4) (42 U.S.C. § 1320a-7(a)(4)) of the Act provides that the Secretary
“shall exclude the following individuals and entities from participation in any Federal
health care program (as defined in section 1128B(f)):

Any individual or entity that has been convicted for an offense which
occurred after [August 21, 1996,] under Federal or State law, of a criminal
offense consisting of a felony relating to the unlawful manufacture,
distribution, prescription, or dispensing of a controlled substance.

The regulation at 42 C.F.R. § 424.530(a)(3) states that—

(ii) Denials based on felony convictions are for a period to be determined
by the Secretary, but not less than 10 years from the date of conviction if
the individual has been convicted on one previous occasion for one or more
offenses.



The regulation at 42 C.F.R. 1001.2 thusly defines the following terms:

81001.2 Definitions. For purposes of this part:

* *x k%
Controlled substance means a drug or other substance, or immediate
precursor:

* * k%

(b) That is deemed a controlled substance by the law of any State.3
Convicted means that—

(a) A judgment of conviction has been entered against an individual or
entity by a Federal, State or local court, regardless of whether:

(1) There is a post-trial motion or an appeal pending, or

(2) The judgment of conviction or other record relating to the criminal
conduct has been expunged or otherwise removed,

(b) A Federal, State or local court has made a finding of guilt against an
individual or entity;

(c) A Federal, State or local court has accepted a plea of guilty or nolo
contendere by an individual or entity; or

(d) An individual or entity has entered into participation in a first offender,
deferred adjudication or other program or arrangement where judgment of
conviction has been withheld.

A felony conviction is a final adverse legal action. 42 C.F.R. § 424.502.

CMS has explained that, in applying this provision to determine whether to deny
enrollment, it will consider “the seriousness of the offense in determining whether a
denial . . . is warranted under [8] 424.530(a)(3)[.]” 79 Fed. Reg. 72,500, 72,510 (Dec. 5,
2014). Further, CMS explained that not every felony conviction will automatically result
in denial and that “[e]ach case will be carefully reviewed on its own merits and . . . [CMS
would] act judiciously and with reasonableness in [its] determinations. 1d.

3 CMS contends that the substance Petitioner was charged with possessing, identified as a “Penalty Group
1" substance as defined in the Texas Health and Safety Code, includes drugs such as opium derivatives, opiates,
Oxycodone, cocaine and Methadone. ALJ Decision at 8. Petitioner states that in 2008 he reported using cocaine to
the Texas Medical Board. P. Ex. 10, at 2, § 11.



Section 1866(j)(8) of the Act provides a right to an ALJ hearing for any supplier
whose application for enrollment is denied. See also 42 C.F.R. § 498.3(b)(17).
CMS implemented 8 1866(j)(8) by providing administrative hearing rights for
suppliers denied enrollment in 42 C.F.R. 88 424.545 and 405.803, and Part 498.

Case Background*

Petitioner is a physician who entered a guilty plea in Texas state court in 2010 to one
felony count of possession of a controlled substance, stemming from a February 2007
arrest.> ALJ Decision at 6; CMS Ex. 1. The Texas court received his guilty plea and
found that the plea was supported by the evidence. ALJ Decision at 7. However, the
Texas court afforded Petitioner the opportunity to participate in a deferred adjudication
program. CMS Ex. 1, at 25-26. On February 9, 2017 (within 10 years of Petitioner’s
guilty plea and deferred adjudication of the felony), Petitioner signed and submitted a
Medicare enrollment application form CMS-8551. ALJ Decision at 1.

In the letter attached to his Medicare enrollment application, Petitioner disclosed two
prior misdemeanor convictions for Driving Under the Influence (DUI) (for which he also
had received deferred adjudication), and for unlawful possession of prescription
medication, but failed to disclose his guilty plea to felony controlled substance
possession, all of which was set forth in a print-out of his Texas criminal history search
results, which he submitted along with his Medicare enroliment application. See id. at
22-26.

On June 8, 2017, Noridian notified Petitioner that CMS had determined to deny his
Medicare enrollment application pursuant to 42 C.F.R. § 424.530(a)(3), due to his 2010
guilty plea to felony possession of a controlled substance; and for other reasons not
relevant to this decision.® CMS Ex. 2. Petitioner requested reconsideration, enclosing
with his request a proposed corrective action plan (CAP), arguing that his felony conduct
did not place the Medicare program or its beneficiaries at immediate risk, and stating that
he was not practicing medicine at that time and that he had sought treatment for

4 The background information is drawn from the ALJ Decision and the record before the ALJ and is not
intended to substitute for his findings.

5 It is not clear in the record exactly what substance Petitioner was arrested for having in his possession on
February 23, 2007, however, Petitioner admits to past substance abuse and having been arrested for possession of
anti-depressant medication without a prescription. See CMS EX. 1, at 22, 26.

6 Like the ALJ, we do not consider the denial of Petitioner’s enrollment application under section
424.530(a)(4) because we affirm the ALJ Decision that CMS had a basis for the denial under section 424.530(a)(3),
and that is all that is necessary to uphold the denial. Since we do not need to reach the section 424.530(a)(4) issue,
we have not included facts involving that issue in the Background.



addiction. CMS Ex. 3, at 3. In addition, Petitioner argued that he had not provided false
or misleading information on his enroliment application because he had responded “yes”
that he had been subject to final adverse legal actions and had disclosed his criminal
history, which included the disposition of his 2010 felony charge and guilty plea. Id.
Here, Petitioner specifically cited to his enrollment application and the attached Texas
criminal history record (CMS Ex. 1), and again included the criminal history record
reflecting the 2010 felony charge and guilty plea with his CAP. CMS Ex. 3 at 3, 11-15.

Through its Provider Enrollment & Oversight Group, CMS issued a reconsidered
determination upholding the initial determination on the same grounds. CMS EX. 4.
CMS concluded that it had a legal basis under 8§ 424.530(a)(3) to deny Petitioner’s
Medicare enrollment application. 1d. CMS reasoned that it had a legal basis to deny
Petitioner’s Medicare enrollment application pursuant to 8 424.530(a)(3) because
Petitioner’s felony conviction was for a crime sufficiently similar to the crimes
enumerated in section 1128(a)(4) of the Act, which “mandate[s] the exclusion of
individuals convicted of a felony offense relating to the unlawful manufacture,
distribution, prescription or dispensing of a controlled substance from participation in
Federal healthcare programs.” Id. at 4. Further, CMS concluded that, in this case,
Petitioner’s felony conviction was detrimental to Medicare “because of its nexus to
healthcare.” Id. CMS reasoned that because (by his own admission) the Texas and
Oklahoma medical boards required Petitioner’s practice be monitored, that Medicare
beneficiaries and Medicare Trust funds “may be at risk” if Petitioner were approved to
participate in Medicare. Id.

In his Request for Hearing (RFH), Petitioner argued that CMS erred in concluding that
Petitioner’s guilty plea to what is essentially felony drug possession is per se detrimental
to the Medicare program and its beneficiaries. RFH at 2. Petitioner reasoned that he was
not charged with unlawful manufacturing, distribution, prescription or dispensing of a
controlled substance, and therefore, the evidence in this case does not establish a criterion
for mandatory exclusion under the Act. See id. Next, Petitioner argued that his illicit
conduct and resulting guilty plea lacked sufficient nexus to healthcare to provide a legal
basis for denial of his Medicare enrollment application. Id. Petitioner reasoned, in sum,
that CMS was essentially unfairly punishing him for self-reporting his legal and
substance abuse problems to the Texas and Oklahoma state medical boards, and the fact
that he self-reported to the state medical boards while he was not a practicing physician
indicated that his enrollment as a Medicare supplier would not be detrimental to the
Medicare program or its beneficiaries. Id. Petitioner submitted ten exhibits along with
his Request for Hearing.



In its Pre-Hearing Brief and Motion for Summary Judgment (Pr. Hrg. Brf.), CMS argued,
in pertinent part, that denial of Petitioner’s enrollment application was lawful based on
undisputed facts involving Petitioner’s conviction of a felony “within the preceding ten
years.” CMS Pr. Hrg. Brf. at 1, 9 (citing 42 C.F.R. 8§ 424.530(a)(3)). CMS noted that
Petitioner did not dispute that he entered a guilty plea in 2010 to a felony drug offense
and argued that it is immaterial that the adjudication of guilt was deferred and later
dismissed. Id. at 8. CMS focused on the provisions of the regulation which specify that
“convicted” means that a judgment of conviction has been entered, notwithstanding a
post-trial motion, pending appeal, or subsequent expungement; or that the individual has
been afforded the benefit of first offender, deferred adjudication, or other program or
arrangement where judgment of conviction has been withheld. 1d. (citing 42 C.F.R.

8 1001.2). A person is convicted, CMS argued, when that individual enters a “guilty
plea” which is accepted by a federal, state, or local court. Id. (citing Dinesh Patel, M.D.,
DAB No. 2551, at 3 (2013)). Therefore, CMS contended, “Petitioner has a felony
conviction.” Id.

CMS also argued that it was reasonable for CMS to find Petitioner’s felony offense per se
detrimental to the Medicare program based on the similarities between Petitioner’s
offense and the enumerated offenses under the mandatory exclusion provision of the Act.
Id. at 10. While CMS recognized that Petitioner’s felony was for drug possession and not
drug trafficking, CMS nonetheless argued that the severity and potency of the substance
involved in Petitioner’s offense made it reasonable for a fact-finder to infer, as CMS had
when reconsidering the initial denial, that—

Petitioner’s felony conviction appropriately fell within ‘CMS’s authority’
to deny Medicare enrollment “as it is akin to a felony drug related offense
that is deemed per se detrimental to the best interests of the Medicare
program and its beneficiaries.’

Id. at 10 (citing CMS EXx. 4, at 4). Further, CMS argued that it was within CMS’s
discretionary authority to decide what is detrimental to the Medicare program and that an
ALJ may only “decide whether the regulatory criteria for denial are met,” and that the
reasonableness of CMS’s exercise of discretion is not subject to review. Id. at 10-11
(citing the ALJ decision in Ronald Paul Belin, DPM, DAB CR3796, at 3 (2015); Douglas
Bradley, M.D., DAB No. 2663, at 13 n.13 (2015)).

CMS also argued that even if Petitioner’s offense was not per se detrimental to the
Medicare program and its beneficiaries, CMS could find a nexus between the offense and
the Medicare program because its beneficiaries “warranted protection by not putting them
at risk with a practitioner having a felony drug conviction less than 10 years old, if the
supplier “is approved to participate in the Medicare program.”” Id. at 11-12 (quoting
CMS Ex. 4, at 4).



In a separate submission, CMS also objected to portions of Petitioner’s Ex. 1, as well as
all of Petitioner’s Exs. 2-9, as impermissible new evidence not submitted at the
reconsideration level, as duplicative of other evidence in the record, or as constituting
legal argument by Petitioner’s legal counsel. CMS Objections to Exhibits, at 1-2. In
addition, CMS reserved the right to cross examine Petitioner based on his written direct
testimony (i.e., P. Ex. 10) but did not request a hearing. Id. at 2-3. The ALJ found good
cause to admit Petitioner’s exhibits over CMS’s objections.” ALJ Decision at 4.

Petitioner opposed CMS’s summary judgment motion, contending that Petitioner had not
been convicted under Texas or federal law and that Petitioner’s conduct was not per se
detrimental to the Medicare program or its beneficiaries. Petitioner’s Pre-Hearing Brief
and Opposition to CMS’s Motion for Summary Judgment. Petitioner argued that
although the court received his guilty plea, it made no finding of guilt pursuant to its
deferred adjudication procedures under Texas law. Id. at 4. Next, Petitioner argued that
CMS erred when it determined that his drug possession of “a small personal use amount”
was akin to any of the enumerated mandatory exclusion crimes under section 1128(a)(4)
of the Act, and that the severity and potency of the drug did not, in and of itself, elevate it
to the same level of detriment as the enumerated felonies under the mandatory exclusion
statute. See id., at 8-9. Moreover, Petitioner asserted, his felony offense was not actually
detrimental to Medicare or its beneficiaries because Petitioner had been subject to
practice monitoring in Texas and Oklahoma, had admitted and addressed his substance
abuse problem, and had maintained sobriety for over nine years (as of the time he
submitted his Pre-Hearing Brief). Id. at 10. CMS’s conclusion was unreasonable and
unfair, Petitioner argued, as well as inconsistent with CMS policy statements that it
would act “judiciously and with reasonableness” and that “each case would be carefully
reviewed on its own merits.” Id. at 10-11 (citing 79 Fed. Reg. at 72,510).

The ALJ Decision

The ALJ sustained CMS’s denial determination in his decision on the written record,
having received CMS’s four exhibits and Petitioner’s ten exhibits into the administrative
record. ALJ Decision at 3-4. First the ALJ rejected Petitioner’s argument that he was
never convicted of a felony because the sentencing court never accepted his guilty plea or
entered a judgment of guilty against him. Id. at 6-7. The ALJ relied on Petitioner’s
undisputed guilty plea and on 42 C.F.R. § 1001.2 (d), which includes deferred
adjudications in the definition of “conviction.” Id. The ALJ concluded that Petitioner

" The ALJ admitted P. Exs. 2-9 over CMS’s objection; however, the ALJ neglected to state whether he
also admitted P. Ex. 10 (Petitioner’s written direct testimony) into the administrative record. Because CMS did not
object to it and the ALJ did not exclude P. Ex. 10 from the record, we conclude that this was an oversight by the
ALJ and P. Ex. 10 is part of the administrative record in this appeal.



was convicted of a felony within the ten years preceding enrollment for purposes of
denial under section 424.530(a)(3). Id. at 6. The ALJ concluded that Petitioner’s drug
possession felony conviction was not among the felonies that CMS had determined to be
per se detrimental to the Medicare program. Id. at 8-9. Nonetheless, the ALJ concluded
that CMS’s determination that Petitioner’s felony was detrimental to the interests of the
Medicare program and its beneficiaries was lawful because the regulatory language
allowed CMS to make that determination on a case-by-case basis. 1d. at 9-11.

Having found a basis for denial of enrollment under section 424.530(a)(3), the ALJ did
not reach the question whether a basis existed under section 424.530(a)(4) for making a
false or misleading statement in an enrollment application. Id. As to Petitioner’s charge
that CMS’s determination was unfair, the ALJ explained that he could not, on equitable
grounds, grant Petitioner’s requested relief. Id. at 11. This appeal followed.

Standard of Review

The Board’s standard of review on a disputed factual issue is whether the ALJ decision or
ruling is supported by substantial evidence in the record. Guidelines — Appellate Review
of Decisions of Administrative Law Judges Affecting a Provider’s or Supplier’s
Enrollment in the Medicare (at https://www.hhs.gov/about/agencies/dab/different-
appeals-at-dab/appeals-to-board/guidelines/enrollment/index.html). The standard of
review on a disputed issue of law is whether the ALJ decision or ruling is erroneous. Id.

Petitioner’s Request for Review

On appeal, Petitioner argues that the ALJ erred by concluding that he had been convicted
pursuant to his guilty plea because the Texas court did not accept his guilty plea.
Petitioner further argued that the ALJ erred in finding that CMS reasonably determined
that Petitioner’s offense was detrimental to the Medicare program. Request for Review
(RR) at 1. Petitioner argues that the cases CMS and the ALJ relied upon are
distinguishable from his. CMS’s reliance on the Board’s decision in Dinesh Patel, M.D.,
DAB No. 2551 (2013), is misplaced, he argues, because in Patel, the sentencing court
accepted the Dr. Patel’s guilty plea and sentenced him to prison and supervised release.
RR at 2. Further, Petitioner argues, Dr. Patel’s plea agreement included
“acknowledgment of substantive facts establishing harm to the Medicare program.” Id.
(citing Patel at 3). In contrast, Petitioner argues the sentencing court in his case never
accepted his guilty plea, never entered a finding of guilt, did not sentence him, and
dismissed the charge with prejudice. Id. at 2-3. Petitioner contends the ALJ’s reliance on
Henry L. Gupton, DAB No. 2058 (2007), aff’d, Gupton v. Leavitt, 575 F. Supp. 2d 874


https://www.hhs.gov/about/agencies/dab/different-appeals-at-dab/appeals-to-board/guidelines/enrollment/index.html
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(E.D. 111 2008), also is misplaced. What distinguishes Gupton, Petitioner argues, is that
although Dr. Gupton received deferred adjudication, the sentencing court accepted Dr.
Gupton’s plea of “no contest”; thereafter, Dr. Gupton was able to purge his guilt after
completing certain court-ordered conditions. Id. at 3. Here, Petitioner argues, there is no
conviction to expunge. Id.

Petitioner also contends that the ALJ’s determination that his offense placed Medicare
beneficiaries at risk is unfounded. Id. at 4. He notes the ALJ’s reliance on the regulatory
language “any felony that placed the Medicare program or its beneficiaries at immediate
risk” but disputes that the “monitoring and close supervision” to which the Texas medical
board subjected Petitioner, which was intended to protect patients, “somehow places
those patients at immediate risk.” 1d. Petitioner claims this conclusion was
counterintuitive in view of the fact that he was not practicing medicine (at the time he
pleaded guilty to a felony in 2010) and since he subsequently has been licensed to
practice medicine in the states of Texas, Oklahoma and Washington. Id.

In addition to his Request for Review, Petitioner also submitted a Motion to Correct
Record (Motion). In his Motion, Petitioner contends that P. Ex. 1, at 61-62 (letter from
Petitioner’s legal counsel) explains that information reflecting a felony drug possession
conviction in the Texas criminal history record is incorrect and that he should be
permitted to substitute a more recent version of the Texas criminal history record from
September 2017. Motion at 1-2. Petitioner argues that CMS knew that CMS Ex. 3
contained “incorrect” information in November 2017 when CMS filed its exhibits with
the ALJ. Id. The information in Petitioner’s Texas criminal record has since been
“corrected,” Petitioner claims, and Petitioner wishes to substitute the “corrected” record
for the Texas criminal history record that appears in exhibits made part of the
administrative record before the ALJ.

CMS’s Response to Petitioner’s Request for Review

CMS filed a brief in response, arguing that a court’s mere receipt and entry of a plea of
guilty into the record constituted a “conviction” under the regulations, and that the Board
made no distinction between “accept” and “receive” in this context because the words are
commonly understood to mean the same thing. CMS Response to Petitioner’s Request
for Review at 5-6 (citing Kimberly Shipper, PA, DAB No. 2804, at 5 (2017)). Further,
CMS contends that it reasonably determined that Petitioner’s conviction was detrimental
to the best interests of the Medicare program and its beneficiaries based on its finding of
a nexus between healthcare and Petitioner’s felony drug possession conviction because
two state medical boards imposed a practice monitor on Petitioner. CMS Response at 6.
This exercise of discretion by CMS, it argues, is not subject to review. Id. at 7 (citing
Douglas Bradley, M.D. at 13 n.13). CMS argued that the regulation requires only that a



10

Medicare enrollment applicant’s felony conviction have “placed” the Medicare program
at immediate risk when the felonious conduct occurred; that the conduct is not currently
evident does not mean that CMS could not reasonably conclude that, as in this case, drug
abuse and felony convictions currently pose such a risk. See id. at 7. The fact that state
medical boards imposed monitoring and close supervision requirements on Petitioner,
CMS argues, implied that “potential patients were considered to be in immediate risk.”
Id.

CMS also opposed Petitioner’s “Motion to Correct Record,” arguing that the regulation at
42. C.F.R. § 498.86(a) prohibits introduction of new evidence at the Board level and that
Petitioner had the opportunity to submit its substitute exhibit to the ALJ. Id. at 8. CMS
argues that Petitioner’s contention—that the exhibit was submitted containing incorrect
information—is not true and that CMS and Petitioner submitted copies of Petitioner’s
Texas criminal history record containing the same correct information.

Analysis

The Board has reviewed the administrative record below and considered the parties’
arguments, and we affirm the ALJ decision upholding denial of Petitioner’s Medicare
supplier enrollment application. Below we explain that substantial evidence in the
administrative record supports the ALJ’s conclusion that Petitioner was, in fact,
convicted of a felony within ten years of CMS’s decision to deny his application, and the
ALJ did not err when he held that CMS had lawfully determined that Petitioner’s felony
drug possession conviction was detrimental to the Medicare program and its
beneficiaries. First, however, we deny Petitioner’s Motion to Correct Record and explain
why.

A. We deny Petitioner’s Motion to Correct Record because Petitioner has presented
no factual or legal basis for it.

In provider or supplier enrollment appeals, the Board may not admit evidence into the
record in addition to the evidence introduced at the ALJ hearing (or the documents
considered by the ALJ if the hearing was waived). 42 C.F.R. 8 498.86(a). In his Motion,
Petitioner concedes that new evidence is not admissible in this appeal at the Board level;
however, he argues that his substitute evidence is not new but rather a corrected version
of an exhibit admitted into the record by the ALJ that he claims contains incorrect
information. The regulation, Petitioner argues, does not prohibit substitution of exhibits
to “correct” the record. Motion at 2.
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We are not presented with a situation where an exhibit containing incorrect information
was made part of the administrative record and, therefore, we need not address whether
CMS intended to prohibit substitution of exhibits to correct the record when it issued a
regulation that prohibited introduction of new evidence before the Board. We are
presented with new evidence — evidence which conflicts with other evidence Petitioner
has submitted and with the positions he has taken at the reconsideration and ALJ levels —
and, therefore, we deny the Motion.

The new evidence Petitioner presents as exhibit A to his Motion is a copy of his Texas
criminal history record that, unlike the Texas criminal history record admitted by the ALJ
does not reflect his 2010 guilty plea to felony drug possession. See CMS Ex. 3, at 11-14;
CMS Ex. 1, at 23-26. Despite having the opportunity to do so, Petitioner did not submit
Motion Exhibit A to the ALJ for consideration. Petitioner’s final submission to the ALJ
was “Petitioner’s Response to CMS’s Objections to Exhibits” on January 19, 2018. See
DAB E-File Civil Remedies Division Docket No. C-18-55, Document No. 9. Yet Motion
Exhibit A bears the date “2017-09-19,” a date well before Petitioner’s final submission
and the ALJ Decision. As of April 10, 2018, when the ALJ issued his decision, the
administrative record was closed. The Motion to Correct Record was submitted to the
Board on June 14, 2018. See DAB E-File Appellate Division Docket No. A-18-78,
Document No. 3. This, in and of itself, makes Motion Exhibit A new evidence, and
therefore inadmissible, without some heretofore unidentified exception to the regulatory
prohibition against admission of new evidence at the Board level.

Even if Petitioner had shown that CMS, despite any language to that effect, intended an
exception for corrective exhibits, the administrative record now before us requires no
correction. The record already contains the “correct” Texas criminal history record, the
one that existed at the time Petitioner applied for and was denied enrollment in the
Medicare program. See CMS Ex. 3, at 11-14; CMS Ex. 1, at 23-26. As CMS’s exhibits
show, Petitioner himself submitted that record to the contractor as part of his application
and also as part of his corrective action plan, the latter in an attempt to show that he had
not provided false and misleading information about adverse actions in his application.
See CMS Ex. 1, at 10, 21-26; CMS Ex. 3, at 3, 11-14. Petitioner also cited the criminal
history record contained in CMS’s exhibits in his prehearing brief before the ALJ, in an
attempt to rebut CMS’s argument that he had not disclosed the felony conviction on his
Medicare enrollment application. See P. Pre-Hearing Brief and Opposition to Motion for
Summary Judgment at 2 (“Petitioner supplemented written answers with his application,
in a one-page attachment titled ‘Summary for yes answers.” In addition to licensing
paperwork, he also attached a four-page document titled ‘Texas Department of Public
Safety Criminal History Search.”” (Citation omitted.)).
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Petitioner cannot have it both ways. Either he entered a guilty plea and availed himself
of deferred adjudication prior to June 26, 2012, and was placed on probation, and
disclosed this fact when he applied for Medicare enrollment, as evidenced by the Texas
criminal history record included in CMS Exs. 1 and 3, or he never entered, and the court
never received, his guilty plea to felony drug possession and therefore was never placed
on probation. If he was never placed on probation, there would have been no need for the
court to issue an order discharging him from the court’s supervision (see counsel letter
and attachment in P. Ex. 1 at 61-63), for he would not have been subject to the court’s
supervision in the first place. Moreover, there would have been no need for the court to
defer his adjudication and place him on probation if the court had not accepted his guilty
plea as Petitioner claims. See P. Ex. 10, at 2, 1 9. It follows that Petitioner pleaded guilty
in order to gain the benefit of the bargain — deferred adjudication — and deferred
adjudication required him to perform certain probationary terms and conditions, after
which the court discharged him and dismissed the case against him. Petitioner cannot
now argue that he never pleaded guilty and did not receive deferred adjudication and
prove the point with an Order Altering Terms of Community Supervision that explains
that Petitioner successfully completed the probation he denies having performed. The
two positions are mutually exclusive.

For the reasons stated, we deny Petitioner’s Motion to Correct Record.

B. The ALJ Decision upholding denial of enroliment based upon section
424.530(a)(3) is supported by substantial evidence in the record and is free from
legal error.

1. The ALJ correctly decided that the record established a qualifying felony
conviction for purposes of denying enrollment under 42 C.F.R.
8 424.530(a)(3).

Substantial evidence in the record supports the ALJ’s conclusion that Petitioner was
convicted of a qualifying felony under the regulations. The ALJ received all four of
CMS’s exhibits and all 10 of Petitioner’s exhibits into the administrative record. As
discussed above, CMS Exs. 1 and 3 contain copies of Petitioner’s Texas criminal history
record reflecting that he was charged, pleaded guilty to and was afforded deferred
adjudication for felony drug possession. Further, Petitioner affirmatively states in his
written direct testimony that he pleaded guilty and performed community supervision as a
result of his drug arrest. P. Ex. 10, at 2, 1 9. Therefore, substantial evidence in the record
supports the conclusion that Petitioner pleaded guilty and the court accepted his plea to
felony drug possession.
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The regulations and case law clearly refute Petitioner’s contention that he was never
convicted of a felony. As noted above, 42 C.F.R. § 424.530(a)(3) invokes the definition
of conviction set forth in 42 C.F.R. § 1001.2. The definition of “conviction” in section
1001.2 includes the very outcome of the charges lodged against Petitioner in this case:
deferred adjudication where judgment of conviction has been withheld. 1d. What matters
here is that Petitioner pleaded guilty to a felony, not what the sentencing court did once it
accepted Petitioner’s guilty plea. That federal law, not state law, controls the meaning of
“conviction” in this context is settled law. In Shipper, the Board explained:

[T]he Board has settled the question raised by Petitioner here, concluding
that federal law, not state law, controls what constitutes a “conviction” for
the purpose of Federal laws designed to protect the Medicare program and
its beneficiaries. Lorrie Laurel, PT [DAB No. 2524 (2013)] at 4-6 (holding
that a Florida court’s acceptance of a guilty plea constituted a “conviction”
for purposes of revocation of Laurel’s Medicare participation even though
the court withheld adjudication of guilt); see also Henry L. Gupton, DAB
No. 2058, at 4-12 (2007) (finding court’s acceptance of guilty plea a
“conviction” for purposes of Office of Inspector General exclusion
notwithstanding state court’s deferral of judgment and ultimate
expungement of record), aff’d sub nom. Gupton v. Leavitt, 575 F. Supp. 2d
874, 880 (E.D. Tenn. 2008) (“This court agrees with the Secretary’s
interpretation of the statute and the conclusion that Dr. Gupton was
‘convicted.””). We also note that the United States Court of Appeals for the
Fifth Circuit recently held that a Texas deferred adjudication constituted a
“conviction” or “the functional equivalent of a final conviction” within the
meaning of the term as it appears in section 4B1.5(a) of the United States
Sentencing Guidelines, even though the Guidelines did not expressly define
“conviction.” United States v. Mills, 843 F.3d 210, 213-217 (5" Cir. 2016),
cert. denied, 137 S. Ct. 1601 (2017).

Shipper at 7. None of Petitioner’s arguments — that he was not convicted because the
sentencing court did not “accept” his guilty plea” or that the guilty finding was not
enrolled or that he was never sentenced or (as he proffers) that the case against him
ultimately was dismissed and no longer appears on his record — overcome this settled
law. Therefore, we conclude that the ALJ did not err when he upheld CMS’s
determination that Petitioner had been convicted of a felony.
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2. The ALJ did not err when he upheld CMS’s determination that Petitioner’s
felony conviction was detrimental to the Medicare program and its
beneficiaries.

Petitioner argues that it was unreasonable for the ALJ to uphold CMS’s determination
that the felony of which he was convicted was detrimental to the best interests of the
Medicare program and that the felony was one that placed the program and its
beneficiaries at immediate risk.® Petitioner asserts that the record does not show any
nexus between his felony and healthcare, and that any such risk is “at best, a hypothetical
risk,” RR at 4. Any immediate risk, Petitioner argues, is “belied by protective
mechanisms” in place to minimize any risk to the Medicare program and its beneficiaries.
Id. Petitioner cites having made “significant efforts in achieving recovery” and states that
he “has since been licensed to practice medicine in Texas, Oklahoma, and Washington.”
Id.

While Petitioner’s efforts to recover from drug addiction are laudable, the ALJ did not err
when he upheld CMS’s determination. The only issue before the ALJ was whether CMS
had established a “legal basis for its actions.” Letantia Bussell, M.D., DAB No. 2196, at
13 (2008). Where CMS is legally authorized to deny an enrollment application, an ALJ
cannot substitute his or her discretion for that of CMS (or CMS’s contractor) in
determining whether, under the circumstances, denial is appropriate. Nor can the Board.
Bryan K. Ellefsen, DO, DAB No. 2626 at 7 (2015) (citing Abdul Razzaque Ahmed, M.D.,
DAB No. 2261, at 19 (2008) (stating that “we may not substitute our discretion for that of
CMS in determining whether revocation is appropriate under all the circumstances™);
Bussell at 13 (explaining that “the right to review of CMS’s determination by an ALJ
serves to determine whether CMS had the authority to revoke [a petitioner’s] Medicare
billing privileges, not to substitute the ALJ’s discretion about whether to revoke”)).

The regulation at 42 C.F.R. § 424.530(a)(3) provides that CMS may deny a provider’s or
supplier’s enrollment in the Medicare program if the supplier was convicted of a felony
within the preceding 10 years that CMS determines is detrimental to the best interests of
the Medicare program and its beneficiaries. The ALJ concluded, and it is undisputed,
that the felony at issue occurred within the 10 years preceding Petitioner’s application to
enroll as a Medicare supplier. ALJ Decision at 6-7. The ALJ also concluded that CMS
had reasonably determined, on a case by case basis, that Petitioner’s felony was

8 Petitioner appears to read the ALJ Decision as concluding that the felony for which Petitioner
was convicted was detrimental only because it placed the Medicare program and beneficiaries at
immediate risk; that is, that a finding of “immediate risk” is necessary before a felony other than those
specifically named in the regulation can be found detrimental to the Medicare program and beneficiaries.
As we discuss later in this decision, no such finding is necessary, even though the ALJ found here that the
felony indeed had placed the program and beneficiaries at immediate risk.
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detrimental to Medicare. ALJ Decision at 10. The ALJ noted that CMS’s reconsidered
determination reflected that CMS had considered the facts surrounding Petitioner’s
felony conviction and concluded that his felony conviction, leading to monitoring and
close supervision by his state licensing board, “created a nexus between his conviction
and the safety of the Medicare program and its beneficiaries.”® Id.

As we recently explained, the Board has repeatedly held that if the conviction is for a
crime other than one of the felonies enumerated in the regulations, CMS may make the
determination, on a case-by-case basis, whether the felony conviction at issue is
detrimental to the Medicare program and its beneficiaries. Brenda Lee Jackson, DAB
No. 2903 at 8 (2018) (citing e.g., Saeed A. Bajwa, M.D., DAB No. 2799, at 10 (2017);
citing Fady Fayad, M.D., DAB No. 2266 (2009), aff’d, Fayad v. Sebelius, 803 F. Supp.
2d 699 (E.D. Mich. 2011)). CMS’s finding of a nexus between the Medicare program
and Petitioner’s felony drug possession conviction is not unreasonable. Section
424.530(a)(3)(i) states felony offenses that may result in denial of enrollment “include,
but are not limited in scope or severity to” those enumerated in subparagraphs A-D.
Thus, by the plain language of the regulation, felonies that CMS may conclude provide a
basis for denial of enrollment are not limited to the specific categories listed in the
regulation.

Moreover, when CMS revised the Medicare regulations (effective February 2015)
establishing requirements for provider and supplier enrollment, it expressly declined to
automatically exclude “felonies relating to drugs, alcohol, or traffic violations” from the
purview of § 424.530(a)(3)(i) of the regulations. See Preamble to the Final Rule revising
the Medicare Program Requirements for Providers and Suppliers to Establish and
Maintain Medicare Enrollment, 79 Fed. Reg. 72,500, 72,510. Indeed, CMS expressly
stated that it did “not believe that felonies relating to drugs, alcohol, or traffic violations
cannot be detrimental to the best interests of Medicare beneficiaries and thus should be
automatically excluded from the purview of 88 424.530(a)(3) and 424.535(a)(3).” Id.
CMS also emphasized that “considering the very serious nature of any felony conviction,
our authority in 88 424.530(a)(3)(i) and 424.535(a)(3)(i) should not be restricted to the
categories of felonies identified in (a)(3)(i).” Id. at 72,509-10. Thus, CMS “modif[ied]
the list of felonies in each section such that any felony conviction that we determine to be
detrimental to the best interests of the Medicare program and its beneficiaries would
constitute a basis for denial [of enrollment] or revocation.” 1d. at 72,509, 72,512.
Further, CMS explained that it takes the severity of the underlying offense into account

% The record reflects that Petitioner is licensed to practice medicine in Oklahoma, Texas, and Washington,
but that only the state medical boards in Oklahoma and Texas ordered Petitioner’s medical practice be monitored
and closely supervised. See CMS Exs. 1, at 3; 3, at 9. Neither Petitioner nor CMS has commented on whether
Petitioner’s unmonitored practice of medicine in Washington militates for or against Petitioner’s enrollment being
detrimental to the Medicare program and its beneficiaries there.
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when determining whether denial or revocation is warranted, and that “each case will be
carefully reviewed on its own merits and . . . we will act judiciously and with
reasonableness in our determinations.” 1d. at 72,510. CMS also saw the “need for
flexibility with respect to the application of 88 24.530(a)(3)(i) and 424.535(a)(3)(i).” The
regulations, therefore, clearly allow CMS to conclude, on the facts of a particular case,
that felony drug possession is detrimental to the Medicare program and establishes the
legal basis for enrollment denial.

Here, CMS expressly addressed in its reconsideration denial letter its conclusion that
Petitioner’s felony drug conviction was detrimental to the Medicare program, stating:

Dr. White’s felony conviction is detrimental to the Medicare program and
its beneficiaries because of its nexus to healthcare. By his own admission,
the Texas and Oklahoma medical boards required Dr. White’s medical
practice to be monitored. In light of these facts, CMS believes the
Medicare beneficiaries, and thereby, Trust Funds may be at risk if Dr.
White is approved to participate in the Medicare program. Therefore, for
the reasons stated above, CMS finds the denial of Dr. White’s Medicare
billing privileges under 42 C.F.R. § 424.530(a)(3) is appropriate.

CMS Ex. 4 at 4. The ALJ reached a similar conclusion, stating,

| cannot say CMS’ position is unreasonable. The applicable regulation
allows CMS to find detriment to the program and its beneficiaries for
“[a]ny felony that placed the Medicare program or its beneficiaries at
immediate risk . .. .” ... The facts indeed establish that Petitioner’s drug
usage resulted in his felony conviction, and CMS reasonably found that the
resultant monitoring and close supervision of Petitioner by the Texas
medical board created the nexus between his conviction and the safety of
the Medicare program and its beneficiaries.

ALJ Decision at 10.

As noted above, CMS takes “the severity of the underlying offense” into account in
determining whether a felony conviction is detrimental to the Medicare program and its
beneficiaries. 79 Fed. Reg. at 72,510. Petitioner has not produced any evidence to show
that CMS failed to consider the severity of the felony or that it otherwise failed to
exercise its discretion in reaching its determination that Petitioner’s felony conviction
was detrimental to Medicare and therefore a legal basis for denial under 42 C.F.R.

8§ 424.530(a)(3).
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Moreover, CMS was not required to prove that Petitioner’s felony was one that placed
the Medicare program or its beneficiaries at immediate risk. The regulation provides that
various types of felony convictions have been categorically determined to warrant denial
of a provider’s or supplier’s Medicare enrollment application. See 42 C.F.R.

8 424.530(a)(3)(i)(A)-(D). In addition to felony crimes against persons, financial crimes,
and felonies which would result in mandatory exclusion from Federal health care
programs, CMS also may deny a provider’s or supplier’s enrollment application if the
felony “placed the Medicare program or its beneficiaries at immediate risk, such as a
malpractice suit that results in a conviction of criminal neglect or misconduct.” 42 C.F.R.
8 424.530(a)(3)(1)(C). In this case, CMS did not base the enrollment denial on a claim
that Petitioner’s felony was in the latter category. Instead, CMS made a case-by-case
determination that Petitioner’s felony drug conviction was detrimental to the Medicare
program and its beneficiaries, thereby obviating any need for CMS to also find that
Petitioner’s felony conviction posed an immediate risk. See Brenda Lee Jackson at 9.
Accordingly, Petitioner’s arguments that his drug conviction may not form the legal basis
for enrollment denial are unavailing. We therefore conclude that the ALJ correctly
determined that CMS had a legal basis to deny Petitioner’s Medicare enrollment billing
privilege under section 424.530(a)(3).

Conclusion

For the reasons stated above, we affirm the ALJ’s decision upholding the denial of
Petitioner’s Medicare enrollment application.

Is/
Sheila Ann Hegy

/sl
Constance B. Tobias

Is/
Christopher S. Randolph
Presiding Board Member
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