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Dear Mr. Fredericks: 

 

This is in response to your letter to Linda Miles of our Seattle Regional Office requesting 

that the Centers for Medicare and Medicaid Services (CMS) research and comment on 

two Medicaid eligibility issues you believe have a direct impact on the estate recovery 

program.  Your letter was referred to this office for reply. 

 

Your first issue is whether an individual who receives a lump sum payment from a home 

equity loan can give that payment away during the month it is received, and continue to 

receive Medicaid services if they are under the resource level the following month.  You 

are seeing instances where an individual has obtained a home equity loan and then given 

the proceeds their children.  Upon the individual’s death the property is so encumbered 

by the outstanding loan that there is no equity remaining against which to pursue a 

Medicaid estate recovery claim.  You argue that since a person cannot give away a home 

without incurring a transfer penalty, a person should not be able to effectively give away 

the equity in the home without incurring a penalty. 

 

Your second issue concerns treatment of the income stream received from a reverse 

mortgage. You understand that in the past CMS has taken the position that a monthly 

income stream received from a reverse mortgage is not countable as income for eligibility 

purposes, and thus a person who gives away such an income stream cannot be subjected 

to penalty under the transfer of assets provisions.  You ask if this is still CMS’ position 

on this issue. 
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As you requested, we have researched the issues you discuss and the bases for the 

applicable CMS policies concerning these issues.  Based on our research, we believe the 

practices you describe could, in fact, be subject to penalty under the Medicaid transfers of 

assets for less than fair market value provisions. 

 

In both of the situations you describe, the funds received by the individual are considered 

to be the proceeds of a loan.  Under the rules of the Supplemental Security Income (SSI) 

program, which form the basis for determining Medicaid eligibility for the aged, blind 

and disabled, the proceeds of a loan are not considered to be income to the individual (see 

regulations at 20 CFR 416.1103(f)). 

 

Section 1917(e)(1) of the Act defines “assets” for transfer purposes as including both 

income and resources.  Section 1917(e)(2) essentially provides that for transfer purposes 

the rules of the SSI program must be used in determining what is or is not “income”.  

Section 1917(e)(5) establishes the same requirement with regard to resources.  Items that 

would not be considered by the Social Security Administration (SSA) to be income or 

resources under the SSI program are not subject to Medicaid’s transfer of assets penalty. 

 

As noted earlier, the proceeds from either a home equity loan or a reverse mortgage are 

not income under SSI.  If the funds in question are given away in the month in which 

they are received, they also would not be counted towards the $2,000 resource limit 

because under the first of the month rule, SSI does not count income as a resource unless 

it is retained until the first moment of the month following the month it was received (see 

regulations at 20 CFR 416.1207(d)).  Because the proceeds from the loans in question are 

not income, and in the circumstances you describe would not exist as countable resources 

in the month following the month of receipt, CMS has held that transferring the proceeds 

could not be penalized under the Medicaid transfers of assets provisions since they never 

meet the statutory definition of “assets” for transfer penalty purposes. 

 

However, discussions with SSA central office staff have brought to light a facet of SSI 

rules concerning treatment of income and resources of which we were previously 

unaware.  Even though SSI does not count the proceeds of a loan as income, they may 

nevertheless be considered a resource under SSI rules.  A resource is cash or anything a 

person owns and could convert to cash to use for his or her support and maintenance.  If 

the person has the right, authority or power to liquidate the property, it is considered a 

resource (20 CFR 416.1201).  When a person receives cash or property, the person is 

assumed to have the right and authority to use or liquidate the cash or property 

immediately upon receipt.  In determining eligibility, SSI will not count these funds 

against the $2,000 SSI resource limit unless they are retained through the first day of the 

following month.  Nevertheless, even though SSI may not actually count them in 

determining eligibility, SSI considers the funds to be a resource, as SSI defines that term, 

in the month of receipt. 
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In the case of the proceeds of a loan, SSA staff confirms that SSI would apply the same 

basic principle.  While the proceeds are not income, they meet the definition of a resource 

the moment they are received.  This becomes pertinent in the context of SSI’s own 

transfer of resources provisions.  Under those provisions, even if cash or property would 

be not counted towards the $2,000 resource limit in the month of transfer, SSI considers a 

transfer or resources to have occurred if the transferred item met the definition of a 

resource in the month it was transferred.  Thus, the cash proceeds of a loan would meet 

the definition of a resource in the month when the cash was received, and transferring 

that cash in the same month would be considered a transfer of resources. 

 

This is set forth in SSI operating instructions at POMS section SI 01150.001.b.5., which 

discusses the treatment of transferred inheritances.  As explained in that section, while an 

inheritance would not be counted toward the resource limit in the month it is received, it 

still meets the definition of a resource in that month.  Thus, transfer of an inheritance in 

the month it is received is considered to be a transfer of resources.  If the inheritance was 

transferred for less than fair market value, SSI would impose a penalty under its transfer 

of resources provisions. 

 

While the POMS section cited above specifically addresses the treatment of inheritances, 

SSA staff confirms that the same principle would apply to any cash or property that 

meets the definition of a resource in the month it is transferred, including the proceeds of 

a loan.  Thus, if an individual received funds from a home equity loan or funds from a 

reverse mortgage and transferred those funds in the month of receipt, SSI would treat the 

transfer as a transfer of resources.  If the individual did not receive adequate 

compensation for the transfer, SSI would impose a penalty for transferring resources for 

less than fair market value. 

 

This approach is equally valid if applied to transfers for less than fair market value under 

Medicaid.  As explained previously, sections 1917(e)(2) and (5) require that for Medicaid 

transfer of assets purposes, the rules of the SSI program concerning what is or is not 

income or resources apply.  While the proceeds from a home equity loan or a reverse 

mortgage are not considered income under SSI, they would meet the regulatory definition 

of a resource in the month of receipt (see 20 CFR 416.1207(a)).  Therefore, if the 

proceeds are transferred in the month of receipt without adequate compensation, a 

transfer of resources for less than fair market value has been made, and would be subject 

to penalty under the Medicaid transfer of assets provisions. 
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I hope this information is useful to you. 

 

     Sincerely, 

 

 

 

     Thomas E. Hamilton 

     Director 

     Disabled and Elderly Health Programs Group 

 

cc:  Regional Administrator 

       Regions I – X 

       Attn:  Associate Regional Administrator 

      Division of Medicaid and State Operations 
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