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Chart Regarding Applicability of the Federal Independent Dispute Resolution Process in Bifurcated States

The No Surprises Act establishes a Federal Independent Dispute Resolution (IDR) process that providers, emergency facilities, and providers of air
ambulance services and group health plans and health insurance issuers in the group and individual market, as well as Federal Employees Health
Benefits (FEHB) carriers, may use following the end of an unsuccessful open negotiation period to determine the out-of-network (OON) payment
amount for certain qualified IDR items and services, which include:

e Emergency services (including post-stabilization services)’;
o Nonemergency items and services furnished by OON providers at certain in-network health care facilities? and
o Air ambulance services furnished by OON providers of air ambulance services.

The Federal IDR process does not apply to items and services payable by Medicare, Medicaid, the Children’s Health Insurance Program, or TRICARE.

The Federal IDR Process also does not apply in instances where a specified state law (SSL) or All-Payer Model Agreement (APMA) under Section
1115A of the Social Security Act provides a method for determining the total OON amount payable under a group health plan or group or individual
health insurance coverage.

The Federal IDR Process does apply to non-federal governmental plans, self-insured plans sponsored by private employers, private employee
organizations, or both (i.e., self-insured plans governed by Employee Retirement Income Security Act (ERISA)) in all states, except in cases in which a
self-insured plan has opted to subject itself to an SSL or APMA, as permitted under some state’s laws. Similarly, in all states, the Federal IDR Process
does apply to health benefits plans offered through the FEHB Program, where an Office of Personnel Management (OPM) contract with an FEHB
Carrier does not provide that an SSL will apply.

In some states, some items or services provided by OON providers, facilities or providers of air ambulance services may be subject to the Federal IDR
process, while other items and services are subject to an SSL or APMA. For payment disputes regarding OON items or services furnished in these
‘bifurcated states,’ certified IDR entities are responsible for determining whether or not a dispute is eligible for the Federal IDR process.

The state letters available here, capture Center for Medicare and Medicaid Service’s understanding of the Public Health Service Act (PHS Act), as amended
by Title I (No Surprises Act) and Title Il (Transparency) of Division BB of the Consolidated Appropriation Act, 20213. These letters also communicate whether
the Federal IDR process apply in each state, and in what circumstances.

1 See 26 CFR 54.9816-4T(c)(2), 29 CFR 2590.716-4(c)(2), and 45 CFR 149.110(c)(2).
2See 26 CFR 54.9816-3T, 29 CFR 2590.716-3, and 45 CFR 149.30
3 Pub. L. 116-260 (Dec. 27, 2020)

This communication was printed, published, or produced and disseminated at U.S. taxpayer expense.
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https://www.cms.gov/CCIIO/Programs-and-Initiatives/Other-Insurance-Protections/CAA
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For more information about these bifurcated process states, certified IDR entities should review relevant state law (including relevant administrative or case
law), and APMAs. Certified IDR entities may also consult with appropriate state authorities regarding whether a SSL, APMA, or the Federal IDR process
applies to the items and services included in a particular payment dispute.

To view the basic chart for determining the applicability of a state or Federal IDR process, please go here.

Currently, in 28 states and the District of Columbia, the Federal IDR process will apply for determining an OON payment amounts for all qualified IDR items
and services.

Currently, there are nine states that allow self-funded plans generally subject to ERISA to voluntarily subject themselves, or ‘opt in,’ to an SSL or APMA that
will determine the out-of-network payment amount: Alaska, Georgia, Maine, Michigan, Nevada, New Jersey, New York, Virginia, and Washington. Please
note, since opting in to a state’s process is not mandatory, any given self-funded plan in the state may or may not have opted in. In determining Federal IDR
process eligibility of self-funded plans in these states, certified IDR entities must ascertain whether the plan has opted in to the state process. Self-funded
plans in these nine states that have not opted in to the relevant state’s process are subject to the Federal IDR Process.

This chart is a tool for certified IDR entities to assist in determining whether a payment dispute is subject to the Federal IDR process. Please note, this tool
does not contain all available information about SSLs or APMAs that may apply to certain items and services instead of the Federal IDR process. This chart is
not intended to provide guidance in cases when an individual receives out-of-state care. If an individual receives care from a provider outside of the state for
which they have coverage, the state’s law for where they received the care may or may not apply. Therefore, when the service is provided in a state other
than where the individual has coverage, the state law of where the coverage was provided or the Federal IDR process may apply.

The information in this chart related to SSLs and APMAs is current as of July 1, 2022, and the Departments intend to update this content from time-to-time
to capture changes in relevant SSLs. The information included in the chart does not constitute legal advice, and its content should not be relied upon as a
substitute for legal research and analysis sufficient to ensure the integrity of a certified IDR entity’s determinations regarding the applicability of the Federal
IDR process to a particular payment dispute, or as a substitute for a certified IDR entity’s reasonable judgment.


https://www.cms.gov/files/document/caa-federal-idr-applicability-chart.pdf
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Available Self- | Information on Scope of Federal IDR Process Resources
insured (This is a summary of to what will apply in the Federal IDR process applies for claims involving

(ERISA) Opt- an insured group plan, Federal Employees Health Benefits (FEHB) program plan, or group or
In? individual health insurance coverage)

California No In California, the Federal IDR process applies to: CASSL
Supplemental CA SSL Info
Supplemental CA SSL 2

e Emergency items and services covered by Exclusive Provider Organizations
(EPOs) and Preferred Provider Organizations (PPOs) under the jurisdiction of
the California Department of Insurance (CDI)

¢ Air ambulance services furnished by OON providers

DMHC Guidance, March 21, 2022

CA Enforcement Letter

Colorado No In Colorado, the Federal IDR process applies to: COSSL
Supplemental CO SSL Info

e Post-stabilization emergency services until August 9, 2022

Ai bul ices furnished by OON id
e Air ambulance services furnished by providers CO Enforcement Letter

Connecticut  No In Connecticut, the Federal IDR process applies to: CT SSL
Supplemental CT SSL Info

¢ Air ambulance services furnished by OON providers

CT Enforcement Letter

Delaware No In Delaware, the Federal IDR process applies to: § 3349. Emergency care (DE), §
3565. Emergency care (DE)
Supplemental DE SSL Info

e Nonemergency items and services furnished by OON providers at in-network
facilities
e Air ambulance services furnished by OON providers

DE Enforcement Letter



https://leginfo.legislature.ca.gov/faces/billTextClient.xhtml?bill_id=201520160AB72
http://www.insurance.ca.gov/01-consumers/110-health/60-resources/upload/AB-72-Fact-Sheet-Consumer_Protection_for_Surprise_Medical_Bills-rev2.pdf
https://health-access.org/wp-content/uploads/2022/01/Updated-AB-72-report_formatted.pdf
https://www.dmhc.ca.gov/Portals/0/Docs/OPL/APL%2022-011%20-%20No%20Surprises%20Act%20(NSA)%20Guidance%20(3_21_22).pdf
https://www.cms.gov/files/document/cms-letter-ca-caa-enforcement-and-dispute-resolution.pdf
https://drive.google.com/file/d/1fwl9UN8pA4__WQ6o1I_nhqMfy6QjC6T7/view
https://leg.colorado.gov/bills/hb22-1284
https://www.cms.gov/files/document/caa-enforcement-letters-colorado.pdf
https://www.cga.ct.gov/current/pub/chap_700c.htm#sec_38a-477aa
https://www.cga.ct.gov/2020/rpt/pdf/2020-R-0204.pdf
https://www.cms.gov/CCIIO/Programs-and-Initiatives/Other-Insurance-Protections/CAA-Enforcement-Letters-Connecticut.pdf
https://delcode.delaware.gov/title18/c033/sc01/index.html#3349.
https://delcode.delaware.gov/title18/c035/sc03/index.html#3565.
https://delcode.delaware.gov/title18/c035/sc03/index.html#3565.
https://regulations.delaware.gov/AdminCode/title18/1300/1316.pdf
https://www.cms.gov/CCIIO/Programs-and-Initiatives/Other-Insurance-Protections/CAA-Enforcement-Letters-Delaware.pdf
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Florida

Illinois

Maryland

Available Self-
insured

(ERISA) Opt-
In?

No

No

No

Information on Scope of Federal IDR Process

(This is a summary of to what will apply in the Federal IDR process applies for claims involving
an insured group plan, Federal Employees Health Benefits (FEHB) program plan, or group or
individual health insurance coverage)

In Florida, the Federal IDR process applies to:

Emergency items and services and non-emergency items and services furnished
by OON providers at in-network facilities for disputes involving “Health plans” as
defined by F.S. 408.7057(1)(b), which include Health Maintenance Organizations
(HMOs) and Prepaid Health Clinics (PHCs) authorized under F.S. 409.912, Exclusive
Provider Organizations (EPOs) certified under F.S. 627.6472, and major medical
expense health insurance policies, as defined in F.S. 627.643(2)(e), offered by a
group or individual market health insurer, including Preferred Provider
Organization (PPOs) defined in F.S.627.6471, for the following:

1) Hospital Inpatient services: Single claims with a value below $10,000; or
batched claims with an aggregate value below $10,000 (this value threshold is
not applicable to services provided by rural hospitals as defined by F.S.
395.602(2)(e))

2) Hospital Outpatient services: Single or batched claims with a value below
$3,000 (value threshold not applicable to services provided by rural hospitals)

3) Professional services: Single or batched claims with a value below $500

In Florida, the Federal IDR process also applies to air ambulance services by OON
providers

In Illinois, the Federal IDR process applies to:

e Air ambulance services furnished by OON providers

In Maryland, the Federal IDR process applies to:

e Emergency and nonemergency items and services furnished by OON
providers (who are not hospital based or on call if they don’t accept
assignments of benefits for EPO and PPO enrollees) at in-network health care
facilities

e Air Ambulance services furnished by OON providers

Resources

FL SSL
Supplemental FL SSL Info 1

FL Enforcement Letter

IL SSL
Supplemental IL SSL Info

IL Enforcement Letter

MD SSL.1-HMO; MD SSL.2-PPO

MD Enforcement Letter



http://www.leg.state.fl.us/statutes/index.cfm?App_mode=Display_Statute&Search_String=&URL=0400-0499/0408/Sections/0408.7057.html
http://www.leg.state.fl.us/statutes/index.cfm?App_mode=Display_Statute&Search_String=&URL=0400-0499/0409/Sections/0409.912.html
http://www.leg.state.fl.us/statutes/index.cfm?App_mode=Display_Statute&Search_String=&URL=0600-0699/0627/Sections/0627.6472.html
http://www.leg.state.fl.us/statutes/index.cfm?App_mode=Display_Statute&Search_String=&URL=0600-0699/0627/Sections/0627.643.html
http://www.leg.state.fl.us/statutes/index.cfm?App_mode=Display_Statute&Search_String=&URL=0600-0699/0627/Sections/0627.6471.html
http://www.leg.state.fl.us/statutes/index.cfm?App_mode=Display_Statute&Search_String=&URL=0600-0699/0627/Sections/0627.64194.html
http://www.leg.state.fl.us/statutes/index.cfm?App_mode=Display_Statute&Search_String=&URL=0600-0699/0627/Sections/0627.64194.html
https://www.flrules.org/gateway/ruleno.asp?id=59A-12.030
https://www.flrules.org/gateway/ruleno.asp?id=59A-12.030
https://www.cms.gov/CCIIO/Programs-and-Initiatives/Other-Insurance-Protections/CAA-Enforcement-Letters-Florida.pdf
https://www.ilga.gov/legislation/fulltext.asp?DocName=&SessionId=110&GA=102&DocTypeId=HB&DocNum=4703&GAID=16&LegID=138969&SpecSess=&Session=
https://www.ilga.gov/legislation/fulltext.asp?DocName=&SessionId=110&GA=102&DocTypeId=HB&DocNum=4703&GAID=16&LegID=138969&SpecSess=&Session=
https://www.ilga.gov/legislation/ilcs/fulltext.asp?DocName=021500050K356z.3a
https://www.cms.gov/files/document/caa-enforcement-letters-illinois.pdf
https://msa.maryland.gov/megafile/msa/speccol/sc5300/sc5339/000113/000000/000538/unrestricted/20050713e.pdf
https://law.justia.com/codes/maryland/2020/insurance/title-14/subtitle-2/section-14-205/
https://www.cms.gov/files/document/caa-enforcement-letter-maryland.pdf
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Available Self-
insured

(ERISA) Opt-
In?

Information on Scope of Federal IDR Process

(This is a summary of to what will apply in the Federal IDR process applies for claims involving
an insured group plan, Federal Employees Health Benefits (FEHB) program plan, or group or
individual health insurance coverage)

Resources

Missouri

Nebraska

Nevada

New
Hampshire

New Jersey

New Mexico

No

No

Yes

No

Yes

In Missouri, the Federal IDR process applies to:

e Emergency services at OON facilities

e Nonemergency items and services furnished by OON providers at in-network
health care facilities

e Air ambulance services furnished by OON providers

In Nebraska, the Federal IDR process applies to:

e Post-stabilization emergency services furnished by OON providers or facilities
e Nonemergency services from out-of-network providers at in-network facilities
e Air ambulance services furnished by OON providers

In Nevada, the Federal IDR process applies to:

Emergency items and services at critical access hospitals

Post emergency medical treatment after 24 hours

Nonemergency items and services by OON providers at in network health
care facilities

e Air ambulance services furnished by OON providers

In New Hampshire, the Federal IDR process applies to:

e Emergency items and services furnished at out-of-network facilities, including
claims at free-standing emergency departments, for non-managed care plans
e |tems and services furnished by an OON provider at an in-network facility
which are not related to anesthesiology, radiology, emergency medicine, and
pathology services for emergency and non-emergency items and services
Air Ambulance services furnished by OON providers

In New Jersey, the Federal IDR process applies to:

e Air ambulance services furnished by OON providers

In New Mexico, the Federal IDR process applies to:

e Air ambulance services furnished by OON providers

MO SSL
Supplemental MO SSL Info

MO Enforcement Letter

NE SSL
Supplemental NE SSL Info

NE Enforcement Letter

NV SSL 1; NV SSL 2
Supplemental NV SSL Info

NV Enforcement Letter

NH SSL
Supplemental NH SSL Info

NH Enforcement Letter

NJ SSL
Supplemental NJ SSL Info

NJ Enforcement Letter

NM SSL
Supplemental NM SSL Info

NM Enforcement Letter



https://revisor.mo.gov/main/OneSection.aspx?section=376.690&bid=47945&hl=
https://insurance.mo.gov/laws/bulletin/documents/InsuranceBulletin20-18SurpriseBillingandExternalArbitrationFAQs.pdf
https://www.cms.gov/files/document/caa-enforcement-letters-missouri.pdf
https://www.nebraskalegislature.gov/FloorDocs/106/PDF/Slip/LB997.pdf
http://update.legislature.ne.gov/?p=28073
https://www.cms.gov/CCIIO/Programs-and-Initiatives/Other-Insurance-Protections/CAA-Enforcement-Letters-Nebraska.pdf
https://www.leg.state.nv.us/nrs/nrs-439B.html
https://www.leg.state.nv.us/Session/80th2019/Bills/AB/AB469_EN.pdf
https://doi.nv.gov/Consumers/Health_and_Accident_Insurance/Balance_Billing_FAQs/
https://www.cms.gov/files/document/caa-enforcement-letters-nevada.pdf
https://legiscan.com/NH/text/HB1809/2018
https://www.nh.gov/insurance/media/bulletins/2021/documents/federal-no-surprises-act-billling-protections.pdf
https://www.cms.gov/CCIIO/Programs-and-Initiatives/Other-Insurance-Protections/CAA-Enforcement-Letters-New-Hampshire.pdf
https://www.billtrack50.com/BillDetail/922039
https://www.billtrack50.com/BillDetail/922039
https://www.state.nj.us/dobi/division_consumers/insurance/outofnetwork.html
https://www.cms.gov/files/document/caa-enforcement-letters-new-jersey.pdf
https://www.nmlegis.gov/Sessions/19%20Regular/bills/house/HB0207.HTML
https://www.osi.state.nm.us/wp-content/uploads/2019/07/Senate-Bill-337-The-Surprise-Billing-Protection-Act..pdf
https://www.cms.gov/CCIIO/Programs-and-Initiatives/Other-Insurance-Protections/CAA-Enforcement-Letters-New-Mexico.pdf
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Available Self- | Information on Scope of Federal IDR Process
insured (This is a summary of to what will apply in the Federal IDR process applies for claims involving

(ERISA) Opt- an insured group plan, Federal Employees Health Benefits (FEHB) program plan, or group or
In? individual health insurance coverage)

Resources

New York Yes In New York, the Federal IDR process applies to:

¢ Air ambulance services furnished by OON providers

Ohio No In Ohio, the Federal IDR process applies to:

e Emergency services and nonemergency items and services furnished by OON
providers at in-network facilities only for claims which are less than $750.
¢ Air ambulance services furnished by OON providers

Texas No In Texas, the Federal IDR process applies to:

¢ Non-federal governmental plans that are not subject to Texas’ balance billing
laws, which may include plans for employees of state universities, and school
districts that have opted out of participating in the Teacher Retirement
System (TRS) health plan.

¢ Air ambulance services furnished by OON providers

Virginia Yes In Virginia, the Federal IDR process applies to:

e Emergency items and services furnished at an independent freestanding
emergency facility

e Post-stabilization emergency services

e Nonemergency items and services that do not involve surgical or ancillary
services furnished by OON providers at in-network health care facilities

e Air ambulance services furnished by OON providers

Washington | Yes In Washington, the Federal IDR process applies to:

e Air ambulance services furnished by OON providers

NY SSL
Supplemental NY SSL Info
Supplemental NY SSL Info

NY Enforcement Letter

OH SSL;
Supplemental OH SSL Info
Types of OH health plans

OH Enforcement Letter

TXSSL; TX SSL
Supplemental TX SSL Info

TX Enforcement Letter

VA SSL 1; VASSL 2

Application of Surprise Billing Laws:
Comparison Chart Federal and
Virginia SSL

Supplemental VA SSL Info

Search Virginia’s list of elective
agroup health plans

VA Enforcement Letter

WA SSL
Supplemental WA SSL Info

Washington Enforcement Letter



https://www.dfs.ny.gov/system/files/documents/2021/06/re_23nycrr400_a1_text.pdf
https://www.dfs.ny.gov/consumers/health_insurance/surprise_medical_bills
https://www.dfs.ny.gov/industry_guidance/circular_letters/cl2021_10
https://www.cms.gov/CCIIO/Programs-and-Initiatives/Other-Insurance-Protections/CAA-Enforcement-Letters-New-York.pdf
https://codes.ohio.gov/ohio-administrative-code/rule-3901-8-17
https://codes.ohio.gov/ohio-administrative-code/rule-3901-8-17
https://insurance.ohio.gov/strategic-initiatives/surprise-billing/resources/s03-urprise-billing-law#OhiosSurpriseBillingLaw
https://www.lsc.ohio.gov/documents/reference/current/membersonlybriefs/134%20Types%20of%20Health%20Insurers.pdf
https://www.cms.gov/files/document/caa-enforcement-letters-ohio.pdf
https://statutes.capitol.texas.gov/Docs/IN/htm/IN.1467.htm
https://texreg.sos.state.tx.us/public/readtac$ext.ViewTAC?tac_view=5&ti=28&pt=1&ch=21&sch=PP&div=1&rl=Y
https://texreg.sos.state.tx.us/public/readtac$ext.ViewTAC?tac_view=5&ti=28&pt=1&ch=21&sch=PP&div=1&rl=Y
https://www.texmed.org/uploadedFiles/Current/2016_Practice_Help/Insurance/Texas%20Arbitration%20Process%207%201%202020%20v1.pdf
https://www.cms.gov/files/document/caa-enforcement-letters-texas.pdf
https://law.lis.virginia.gov/vacode/38.2-3445.01/
http://register.dls.virginia.gov/details.aspx?id=9302
https://scc.virginia.gov/getattachment/dd5f0e7e-31a7-466d-8467-b1e90e9ea730/APP_Law_Chart.pdf
https://scc.virginia.gov/getattachment/dd5f0e7e-31a7-466d-8467-b1e90e9ea730/APP_Law_Chart.pdf
https://scc.virginia.gov/getattachment/dd5f0e7e-31a7-466d-8467-b1e90e9ea730/APP_Law_Chart.pdf
https://scc.virginia.gov/pages/Balance-Billing-Protection
https://scc.virginia.gov/balancebilling
https://scc.virginia.gov/balancebilling
https://www.cms.gov/CCIIO/Programs-and-Initiatives/Other-Insurance-Protections/CAA-Enforcement-Letters-Virginia.pdf
https://lawfilesext.leg.wa.gov/biennium/2021-22/Pdf/Bills/Session%20Laws/House/1688-S2.SL.pdf?q=20220407161844
https://www.insurance.wa.gov/sites/default/files/documents/e2shb-1688-session-law-summary-table-3-30-22_0.pdf
https://www.cms.gov/CCIIO/Programs-and-Initiatives/Other-Insurance-Protections/CAA-Enforcement-Letters-Washington.pdf
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