
              

      
   

 

   
  

  
 

 

     
      

  

 

   
   

  
    

     
      
  

   
    

     
  

     
  

    
    
   

      

      
    

         
 

     
   

  
    

      
    
   

   
   

  
      

   
 
       

   
   
      

   
    

   
     

    
  

  
  

   
 

    
   

   
 

     

     
    

  
   

   
   
 

  
   

      
   

    
   

    
    

       

     
    

       
   
      
  

  
    

    
  

   
   

   
    

   

     
   

   
     

   
   

   
    

  
    

  
  

    

    
 

   
  

    
 

    

     
     

 
    

  
    

 
   

   
     

    
     

   
    

    

   
  

    
 

   

     

 

     
     
    
     

    
  

   
  

   
 

  

    
  

     
    

      
  

   
    

    
  

     
    

     
    
    

   
  

   
  

 
   

     
  

   
   

Feder l Register / Vol. 56, No. 140 / Mond y, July 2 2 , 1991 / Proposed Rules 33403

subject to OMB review under the
P perwork Reduction Act of 1980 (44
U.S.C. 3501, et seq.).

List of Subjects in 40 CFR P rt 22
Administr tive pr ctice  nd

procedures, Cle n Air Act,
Environment l protection, Pen lties.
D ted: July 8,1991.

Willi m K. Reilly,
Administrat r.
For the re sons set out in the

pre mble, 40 CFR p rt 22 is proposed to
be  mended  s follows:

PART 22 [AMENDED]

1. The  uthority cit tion for p rt 22 is
revised to re d  s follows:
Authority: 15 U.S.C. 2615; 42 U.S.C. 7413(d),

7524(c), 7545(d), 7547(d), 7601  nd 7607( ); 7
U.S.C. 136(1)  nd (m); 33 U.S.C. 1319,1415  nd
1418; 42 U.S.C. 6912, 6928  nd 6991(e); 42
U.S.C. 9609; 42 U.S.C. 11045.

2. Section 22.01 is  mended by
revising p r gr ph ( )(2) to re d  s
follows:

§22.01 Scope of these rules.
( ) * * *
(2) The  ssessment of  ny

 dministr tive pen lty under sections
113(d)(1), 205(c), 211(d)  nd 213(d) of the
Cle n Air Act,  s  mended (CAA) (42
U.S.C. 7413(d)(1), 7524(c), 7545(d)  nd
7547(d)).
* * * * *
3. Section 22.34 is revised to re d  s

follows:

§22.34 Supplemental rules of practice
governing the a ministrative assessment
of civil penaities un er title II of the Clean
Air Act.
( ) Sc pe  f these Supplemental rules.

These Supplement l rules sh ll govern,
in conjunction with the preceding
Consolid ted Rules of Pr ctice (40 CFR
p rt 22),  ll proceedings to  ssess  civil
pen lty conducted under sections 205(c),
211(d),  nd 213(d) of the Cle n Air Act,
 s  mended (42 U.S.C. 7524(c), 7545(d),
 nd 7547(d)). Where inconsistencies
exist between these Supplement l rules
 nd the Consolid ted Rules (§§ 22.01
through 22.32), these Supplement l rules
sh ll  pply.
(b) Issuance  fN tice. (1) Prior to the

issu nce of  n  dministr tive pen lty
order  ssessing   civil pen lty, the
person to whom the order is to be issued
sh ll be given written notice of the
proposed issu nce of the order. Such
notice sh ll be provided by the issu nce
of  compl int pursu nt to § 22.13 of the
Consolid ted Rules of Pr ctice.
(2) Notwithst nding § 22.15( ),  ny

 nswer to the compl int must be filed

with the He ring Clerk within thirty (30)
d ys  fter service of the compl int.

(c) Subp enas. (1) The  ttend nce of
witnesses or the production of
document ry evidence m y be required
by subpoen . The Presiding Officer m y
gr nt   request for   subpoen  upon  
showing of:

(1) The grounds  nd necessity therefor,
 nd

(ii) The m teri lity  nd relev ncy of
the evidence to be  dduced. Requests
for the production of documents sh ll
describe with specificity the documents
sought.

(2) Subpoen s sh ll be served in
 ccord nce with § 22.05(b)(1) of the
Consolid ted Rules of Pr ctice.

(3) Witnesses summoned before the
Presiding Officer sh ll be p id the s me
fees  nd mile ge th t  re p id in the
courts of the United St tes. Fees sh ll be
p id by the p rty  t whose inst nce the
witness  ppe rs. Where  witness
 ppe rs pursu nt to  request initi ted
by the Presiding Officer, fees sh ll be
p id by EPA.

4. Add  new section 22.43 to re d  s
follows:

§ 22.43 Supplemental rules of practice
governing the a ministrative assessment
of civil penalties un er section 113( )(1) of
the Clean Air Act.

( ) Sc pe  f these Supplemental rules.
These Supplement l rules sh ll govern,
in conjunction with the preceding
Consolid ted Rules of Pr ctice (40 CFR
p rt 22),  ll proceedings to  ssess   civil
pen lty conducted under section
113(d)(1) of the Cle n Air Act (42 U.S.C.
7413(d)(1)). Where inconsistencies exist
between these Supplement l rules  nd
the Consolid ted Rules (§§ 22.01 through
22.32), these Supplement l rules sh ll
 pply

(b) Issuance  fN tice. (1) Prior to the
issu nce of  n  dministr tive pen lty
order  ssessing  civil pen lty, the
person to whom the order is to be issued
sh ll be given written notice of the
proposed issu nce of the order. Such
notice sh ll be provided by the issu nce
of  compl int pursu nt to § 22.13 of the
Consolid ted Rules of Pr ctice.

(2) Notwithst nding § 22.15( ),  ny
 nswer to the compl int must be filed
with the Region l He ring Clerk within
thirty (30) d ys  fter service of the
compl int.

(c) Subp enas. (1) The  ttend nce of
witnesses or the production of
document ry evidence m y be required
by subpoen . The Presiding Officer m y
gr nt  request for   subpoen  upon  
showing of:

(i) The grounds  nd necessity therefor,
 nd

(ii) The m teri lity  nd relev ncy of
the evidence to be  dduced. Requests
for the production of documents sh ll
describe with specificity the documents
sought.

(2) Subpoen s sh ll be served in
 ccord nce with § 22.05(b)(1) of the
Consolid ted Rules of Pr ctice.

(3) Witnesses summoned before the
Presiding Officer sh ll be p id the s me
fees  nd mile ge th t  re p id in the
courts of the United St tes. Fees sh ll be
p id by the p rty  t whose inst nce the
witness  ppe rs. Where  witness
 ppe rs pursu nt to  request initi ted
by the Presiding Officer, fees sh ll be
p id by EPA.
[FR Doc. 91 17237 Filed 7 19 91; 8:45  m]
BILLING CODE 6560 50 M

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Office of the Secretary

42 CFR Parts 417,431,434, an 1003

RIN 0991 AA44

Me icare an State Health Care
Programs: Frau an Abuse; Civil
Monetary Penalties an Interme iate
Sanctions for Certain Violations by
Health Maintenance Organizations an 
Competitive Me ical Plans

ag en c y : Office of the Secret ry, Office
of Inspector Gener l (OIG)  nd the
He lth C re Fin ncing Administr tion
(HCFA), HHS.
a c t io n : Proposed rule.

sum m a r y : This proposed rule would
implement sections 9312(c)(2), 9312(f),
 nd 9434(b) of Public L w 99 509, the
Omnibus Budget Reconcili tion Act of
1986; section 7 of Public L w 100 93, the
Medic re  nd Medic id P tient  nd
Progr m Protection Act of 1987; section
4014 of Public L w 100 203, the
Omnibus Budget Reconcili tion Act of
1987; sections 224  nd 411(k)(12) of
Public L w 100 060, the Medic re
C t strophic Cover ge Act of 1988;  nd
section 6411(d)(3) of Public L w 101 239,
the Omnibus Budget Reconcili tion Act
of 1989. These provisions bro den the
Secret ry’s  uthority to impose
intermedi te s nctions  nd civil
monet ry pen lties on he lth
m inten nce org niz tions (HMOs)  nd
other prep id he lth pl ns contr cting
under Medic re or Medic id th t (1)
subst nti lly f il to provide  n enrolled
individu l with required medic lly
necess ry items  nd services; (2) eng ge
in cert in m rketing, enrollment,
reporting, or cl ims p yment  buses; or
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(3) in the c se of Medic re, employ or
contr ct with, either directly or
indirectly,  n individu l or entity
excluded from p rticip tion in
Medic re. The provisions  lso condition
Feder l fin nci l p rticip tion (FFP) in
cert in St te p yments on the St te’s
exclusion of cert in entities excluded (or
exclud ble) from Medic re. This
rulem king is intended to signific ntly
enh nce the protections for Medic re
benefici ries  nd Medic id recipients
enrolled in   HMO, CMP, or other
contr cting org niz tion under titles
XVIII  nd XIX of the Soci l Security
Act.
DATES: To  ssure consider tion,
comments must be m iled  nd delivered
to the  ddress provided below by
September 20,1991.
ADDRESSES: Address comments in
writing to: Office of Inspector Gener l,
Dep rtment of He lth  nd Hum n
Services, Attention: LLR 10 P, room
5246, 330 Independence Avenue, SW.,
W shington, DC 20201.

If you prefer, you m y deliver your
comments to room 5551, 330
Independence Avenue SW.,
W shington, DC. In commenting, ple se
refer to file code LLR 10 P. Comments
received timely will be  v il ble for
public inspection, beginning
 pproxim tely two weeks  fter
public tion, in Room 5551, 330
Independence Avenue SW.,
W shington, DC on Mond y through
Frid y of e ch week from 9  .m. to 5
p.m., (202) 619 3270.
FOR FURTHER INFORMATION CONTACT:
Zeno W. St. Cyr, II, Legisl tion,

Regul tions,  nd Public Aff irs St ff,
OIG, (202) 619 3270

or
Je n D. LeM surier, Office of Prep id

He lth C re, HCFA, (202) 619 2070
or

Ann P ge, Medic id Bure u, HCFA,
(301) 966 5364.

SUPPLEMENTARY INFORMATION:

I. B ckground
A. Intr ducti n

Prep id he lth pl ns, such  s he lth
m inten nce org niz tions (HMOs),
competitive medic l pl ns (CMPs),  nd
he lth insuring org niz tions (HIOs)  re
entities th t provide enrollees with
comprehensive, coordin ted he lth c re
in   cost-efficient m nner. P yment for
these pl ns is gener lly m de on  
prep id, c pit tion b sis. The go l of
prep id he lth c re delivery is to control
he lth c re costs while  t the s me time
providing enrollees with  fford ble,
coordin ted, qu lity he lth c re
services. Titles XVIII  nd XIX of the

Soci l Security Act (the Act)  uthorize
contr cts with prep id he lth pl ns for
the provision of covered he lth services
to Medic re benefici ries  nd Medic id
recipients.

B. Medicare
Section 1876 of the Act provides for

Medic re p yment  t predetermined
r tes to eligible org niz tions th t h ve
entered into risk contr cts with HFCA,
or for p yment of re son ble costs to
eligible org niz tions th t h ve entered
into cost contr cts. Eligible
org niz tions include HMOs th t h ve
been feder lly qu lified under title XIII,
section 1310(d) of the Public He lth
Service Act,  nd CMPs th t meet the
requirements of section 1876(b)(2) of the
Act.

Medic re enrollees of org niz tions
with risk contr cts  re required to
receive covered services only through^
the org niz tion, except for emergency
services  nd urgently*needed out-of
 re services. In die c se of  cost
contr ct, the Medic re benefici ry m y
 lso receive services outside the
org niz tion, with Medic re p ying for
the services through the gener l
Medic re fee-for-service system. If  n
HMO or CMP f ils to comply with  
contr ct provision, the Secret ry m y
decide not to renew or to termin te the
contr ct. Regul tions governing non
renew l of   contr ct  re found  t 42
CFR 417.492,  nd regul tions governing
termin tion of   contr ct  re  t 42 CFR
417.494.

C. Medicaid
Section 1903(m) of the Act cont ins

requirements th t  pply to St te
Medic id contr cts for the provision, on
 risk b sis, either directly or through
 rr ngements, of  t le st cert in
specified services (“comprehensive
services”). HCFA regul tions  t 42 CFR
p rt 434 implement the requirements in
section 1903(m),  nd cont in other
requirements  pplic ble to Medic id
contr cts gener lly. Section 434.70
provides th t HCFA m y withhold
Feder l m tching p yments, known  s
Feder l fin nci l p rticip tion (FFP), for
St te expenditures for services provided
to Medic id recipients when either p rty
to  contr ct subst nti lly f ils to c rry
out the terms of the contr ct.

D. New Legislati n
1. The Omnibus Budget Reconcili tion
Act of 1986

Section 9312(c)(2) of Public L w 99
509, the Omnibus Budget Reconcili tion
Act of 1986 (OBRA 86),  dded section
1876(f)(3) of the Act. This provision
 uthorizes the Secret ry to suspend

enrollment of Medic re benefici ries by
 n org niz tion, or to suspend p yment
to the org niz tion for individu ls newly
enrolled,  fter the d te the Secret ry
notifies the org niz tion of
noncompli nce with the requirement in
section 1876(f)(1) th t limits enrollment
to no more th n 50 percent Medic re
benefici ries  nd Medic id recipients.
Prior to OBRA 86, HCFA’s only recourse
 g inst  n org niz tion for
noncompli nce with  ny contr ct
provisions w s to non-renew or initi te
termin tion of the contr ct. The new
 uthority provides  ltern tive remedies
th t m y be used in lieu of or in  ddition
to contr ct non-renew l or termin tion
for org niz tions th t do not comply
with the 50/50 enrollment composition
requirement.

Addition lly, sections 9312(f)  nd
9434(c) of OBRA 86  dded sections
1876(i)(6)  nd 1903(m)(5) of the Act.
These provisions  uthorize  civil
monet ry pen lty not gre ter th n
$10,000 for e ch inst nce of f ilure by  n
org niz tion with   Medic re risk
contr ct, or  n org niz tion th t
contr cts under Medic id, to provide
required medic lly necess ry items or
services to Medic re or Medic id
enrollees, if the f ilure  dversely  ffects
(or h s the likelihood of  dversely
 ffecting) the enrollee.

2. The Medic re  nd Medic id P tient
 nd Progr m Protection Act of 1987

Section 7 of Public L w 100 93, the
Medic re  nd Medic id P tient  nd
Progr m Protection Act of 1987
(MMPPPA),  dded section 1902(p) of the
Act which gr nts St tes the  uthority to
exclude individu ls or entities from
p rticip tion in their Medic id progr ms
for  ny of the re sons th t constitute  
b sis for exclusion from Medic re under
section 1128,1128A, or 1866(b)(2) of the
Act. In  ddition, section 7 of MMPPPA
est blished  new condition th t St tes
must meet in order to receive Feder l
Medic id m tching funds, known  s
Feder l fin nci l p rticip tion (FFP), for
p yments to HMOs or entities furnishing
services under  w iver  pproved under
section 1915(b)(1) of die Act. The new
 uthority conditioned FFP upon   St te’s
providing th t it will exclude from
p rticip tion,  s  n HMO or  n entity
furnishing services under   section
1915(b)(1) w iver,  ny entity th t could
be excluded under section 1128(b)(8) of
the Act (i.e.  ny individu l or entity
 g inst whom crimin l or civil pen lties
h ve been imposed. FFP is  lso
conditioned upon  St te excluding  n
entity th t h s, directly or indirectly,  
subst nti l contr ctu l rel tionship with
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 n individu l or entity th t is described
in section 1128(b)(8)(B) of the Act.

3. The Omnibus Budget Reconcili tion
Act of 1987

Section 4014 of the Omnibus Budget
Reconcili tion Act of 1987 (OBRA 87),
Public L w 100 203, provides the
Dep rtment with incre sed pen lty
 mounts  nd gre ter st tutory  uthority
 nd flexibility to t ke  ction  g inst
HMOs or CMPs th t commit cert in
 buses. This  uthority  lso m y be
exercised in  ddition to or in lieu of
initi ting contr ct termin tion
proceedings. Section 4014 of OBRA 87
 mends section 1876(i)(6) of the Act by
 uthorizing the Secret ry to impose civil
monet ry pen lties, suspend enrollment,
 nd suspend p yments for newly
enrolled individu ls in the c se of  n
org niz tion with   Medic re contr ct
(both risk  nd cost contr ct) th t he
determines h s (1) f iled subst nti lly to
provide required medic lly necess ry
items  nd services to Medic re
enrollees, if the f ilure  dversely  ffects
(or h s the likelihood of  dversely
 ffecting) the enrollee; (2) imposed
premiums on Medic re enrollees in
excess of permitted premium  mounts;
(3)  cted to expel or refused to re-enroll
 n individu l in viol tion of section
1876; (4) eng ged in  ny pr ctice which
c n re son bly be expected to deny or
discour ge enrollment (except  s
permitted under section 1876) by
Medic re enrollees whose medic l
condition or history indic tes  need for
subst nti l future medic l services; (5)
misrepresented or f lsified inform tion
provided under section 1876 to the
Secret ry,  n individu l, or  ny other
entity; or (6) f ils to comply with the
requirements of section 1876(g)(6)(A)
reg rding prompt p yment of cl ims.
Under OBRA 87, the m ximum
 llow ble civil monet ry pen lty th t
c n be imposed for e ch determin tion
of   viol tion w s incre sed to $25,000,
or $100,000 in the c se of  HMO or
CMP determined to h ve committed  cts
in (4)  bove or for misrepresenting or
f lsifying inform tion furnished to the
Secret ry under section 1876.

4. The Medic re C t strophic Cover ge
Act of 1988

The Medic re C t strophic Cover ge
Act of 1988 (MCCA), Public L w 100
360,  mended sections 1876  nd 1903(m)
of the Act by  dding new civil monet ry
pen lty  uthority for viol tions
occurring within the Medic re progr m,
 nd by  pplying the OBRA 87 HMO  nd
CMP intermedi te s nction  nd civil
monet ry pen lty  uthority to the
Medic id progr m.

Section 224 of MCCA  mended
section 1876(i)(6)(B)(i) of the Act. In
 ddition to other civil monet ry
pen lties, in c ses where Medic re
enrollees  re ch rged more th n the
 llow ble premium, section 224 imposes
 pen lty which doubles the  mount of
excess premium ch rged by the HMO or
CMP. The excess premium  mount is
deducted from the pen lty  nd returned
to the Medic re enrollee. Section 224 •
 lso imposes   $15,000 pen lty for e ch
individu l not enrolled when it is
determined th t the HMO or CMP
eng ged in  ny pr ctice which denied or
discour ged enrollment (except  s
permitted under section 1876) by
Medic re enrollees whose medic l
condition or history indic ted  need for
subst nti l future medic l services.

Section 411 (k)(12) of MCCA  mended
section 1903(m)(5) of the Act by
providing the Secret ry with  uthority to
impose civil monet ry pen lties on
contr cting org niz tions,  nd to deny
p yments for new enrollees of
contr cting org niz tions, in c ses
where he determines th t  n
org niz tion h s (1) f iled subst nti lly
to provide required medic lly necess ry
items  nd services to Medic id
enrollees, if the f ilure  dversely  ffects
(or h s the likelihood of  dversely
 ffecting) the enrollee; (2) imposed
premiums on Medic id enrollees in
excess of premium  mounts permitted
under title XIX; (3) discrimin ted  mong
individu ls in viol tion of the provisions
of section 1903(m)(2)(A)(v), including
expelling or refusing to re-enroll  n
individu l or eng ging in  ny pr ctice
which could re son bly be expected to
deny or discour ge enrollment (except
 s permitted under section 1903(m)) by
Medic id recipients whose medic l
condition or history indic tes   need for
subst nti l future medic l services; or
(4) misrepresented or f lsified
inform tion provided under section 1903
to the Secret ry, St te,  n individu l, or
 ny other entity.

Under the  mendments to section
1903(m)(5) m de by MCCA, the
m ximum  llow ble civil monet ry
pen lty th t c n be imposed for e ch
determin tion of   viol tion is incre sed
to $25,000, or $100,000 in the c se of  
deterin tion th t   contr cting
org niz tion h s (1) viol ted the
provisions of section 1903(m)(2)(A)(v) by
expelling or refusing to re-enroll  n
individu l or by eng ging in  pr ctice
which denied or discour ged enrollment
(except  s permitted under section
1903(m)) by Medic id recipients whose
medic l condition or history indic ted  
need for subst nti l future medic l
services; or (2) misrepresented or

f lsified inform tion furnished to the t
Secret ry or St te under section
1903(m).
Addition lly, in c ses where Medic id

enrollees  re ch rged more th n the
 llow ble premium, section 411(k)(12) of
MCCA  mended section 1903(m)(5) to
 uthorize imposition of  n  ddition l
pen lty which doubles the  mount of
excess premium ch rged by the
contr cting org niz tion, with the
excess premium  mount deducted from
the pen lty  nd returned to the
Medic id enrollee. Imposition of  n
 ddition l $15,000 pen lty is  uthorized
for e ch individu l not enrolled when it
is determined th t the contr cting
org niz tion h s viol ted the provisions
of section 1903(m)(2)(A)(v) by expelling
or refusing to re-enroll  n individu l or
by eng ging in  ny pr ctice which
denied or discour ged enrollment
(except  s permitted under section
1903(m}) by Medic id recipients whose
medic l condition or history indic ted  
need for subst nti l future medic l
services.
5. The Omnibus Budget Reconcili tion
Act of 1989

Public L w 101 239, the Omnibus
Budget Reconcili tion Act of 1989
(OBRA 89),  mended sections 1876  nd
1902(p) of the Act by providing the
Secret ry with  n  ddition l civil
monet ry pen lty  nd intermedi te
s nction  uthority for viol tions
occurring within the Medic re progr m,
 pd  n  ddition l intermedi te s nction
 uthority for viol tions involving the
Medic id progr m.

Section 6411(d)(3)(A) of OBRA 89
 mended section 1876(i)(6)(A) of the Act
by  uthorizing the Secret ry to restrict
enrollment in, suspend p yment to,  nd
impose   civil monet ry pen lty  g inst
 n org niz tion with   risk contr ct th t
(1) employs or contr cts with  ny
individu l or entity excluded from
Medic re p rticip tion under sections
1128 or 1128A of the Act for the
provision of he lth c re, utiliz tion
review, medic l soci l work, or
 dministr tive services; or (2) employs
or contr cts with  ny entity for the
provision of such services (directly or
indirectly) through  n excluded
individu l or entity. The m ximum
 llow ble civil monet ry pen lty th t
m y be imposed for e ch determin tion
of  viol tion of this n ture is $25,000.

Section 6411(d)(3)(B) of OBRA 89
 mended section 902(p)(2) of the Act to
condition FFP in p yments to HMOs, or
to entities furnishing services under  
section 1915(b)(1) w iver, upon the
St te’s b rring the following entities
from p rticip tion  s HMOs or section
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2925(b)(1) w iver p rticip nts: (1) Any
org niz tion th t employs or contr cts
with  ny individu l or entity excluded
from Medic id p rticip tion under
sections 1128 or 1128A of the AGt for the
provision of he lth c re, utiliz tion
review, medic l soci l work, or
 dministr tive services; or (2)  ny
org niz tion th t employs or contr cts
with  ny entity for the provision of such
services (directly or indirectly) through
 n excluded individu l or entity.

II. Provisions of the Proposed Regul tion

These proposed regul tions would
 mend 42 CFR p rt 417, subp rt C; p rt
431, subp rt B; p rt 434, subp rts C, D,
E,  nd F;  nd p rt 1003 specific lly by
est blishing intermedi te s nctions  nd
civil monet ry pen lties which m y be
imposed on contr cting org niz tions
th t subst nti lly f il to provide  n
enrollee with required medic lly
necess ry items mid services, or th t
eng ge in cert in m rketing, enrollment,
reporting cl ims p yment, employment,
or contr cting  buses.

A. Intermediate Sancti ns

1. Medic re

HCFA proposes to incorpor te the
Medic re intermedi te s nction
provisions of OBRA 88, OBRA 87,
MCCA,  nd OBRA 89 into  gency
regul tions l rgely without subst nti l
modific tions. These ch nges would be
 dded to 42 CFR p rt 417, subp rt C
under  new § 417.495, "S nctions
 g inst the org niz tion." Under these
proposed regul tions, if HCFA
determines th t  viol tion subject to  n
intermedi te s nction h s occurred,
HCFA m y provide, in lieu of contr ct
termin tion proceedings, written notice
to the org niz tion describing the n ture
of the viol tion  nd  proposed
intermedi te s nction. The intermedi te
s nction would either (1) require th t
the HMO or CMP suspend  pplic tions
for enrollment from Medic re
benefici ries or (2) provide th t
p yments to the HMO or CMP be
suspended for individu ls who  pply for
enrollment  fter  d te specified by
HCFA. HCFA would  lso forw rd  ny
determin tion th t   viol tion h s
occurred to the Office of the Inspector
Gener l (OIG), which m y impose  
civil monet ry pen lty in  ddition to, or
in lieu of,  ny intermedi te s nctions
th t m y be imposed by HCFA.

In gener l, HCFA would b se  ny
intermedi te s nction notice on the
n ture, scope, severity  nd dur tion of
the viol tion  s well  s the thre t to
p tient he lth  nd s fety. The
org niz tion's prior contr ct

perform nce would  lso be considered
when  determin tion is m de.
The org niz tion would h ve 15 d ys

 fter receiving the notice to provide
evidence th t no viol tion h s occurred,
or to submit other pertinent inform tion.
If timely submitted, this evidence or
inform tion would be reviewed by  
HCFA offici l who did not p rticip te in
the initi l decision. Upon re ching  
decision  fter reconsider tion, the
org niz tion would receive notice of
such determin tion  ccomp nied by  
brief written decision setting forth the
f ctu l  nd leg l b sis for the s nction.
The effective d te of the s nction would
be 15 d ys  fter the org niz tion
receives notice of HCFA’s initi l
decision to impose  s nction, unless the
org niz tion timely seeks
reconsider tion of th t decision. If the
org niz tion timely seeks
reconsider tion, the s nction would be
effective on the d te the org niz tion
receives notice of HCFA’s fin l decision
on review, unless HCFA determines th t
the org niz tion’s conduct poses  
serious thre t to  n enrollee’s he lth
 nd s fety, in which c se the effective
d te would be the d te of notice of the
initi l determin tion.
The intermedi te s nction would

rem in in effect until HCFA w s
s tisfied th t the problem w s corrected
 nd w s not likely to recur. The
org niz tion’s written response  nd
HCFA’s fin l determin tion would be
provided to the Office of Inspector
Gener l (OIG).
We h ve not in these proposed

regul tions provided for further
 dministr tive review of  decision to
impose intermedi te s nctions. We
would be interested in receiving
comments on the question of whether
such further  dministr tive review
would be useful or  dvis ble,  nd, if so,
wh t form it should t ke.
2. Medic id

Unlike the Medic re progr m, the
Medic id progr m is  dministered by
St te governments, pursu nt to Feder l
st tutory  nd regul tory requirements,
 nd  Medic id “St te pl n"  pproved
by HCFA. St te governments thus  re
responsible for contr cting with HMOs
 nd other prep id he lth pl ns,  s well
 s monitoring such contr cts. In the c se
of Medic id contr cts, therefore, we
believe th t St tes  re in the best
position to monitor for the viol tions
discussed  bove, to m ke
determin tions  s to whether  viol tion
h s occurred,  nd to recommend
intermedi te s nctions b sed upon the
n ture of the viol tion. HCFA therefore
is proposing to rely upon St tes to
perform, in the first inst nce, the s me

monitoring  nd s nction functions in the
Medic id progr m th t HCFA will
perform in the Medic re progr m. E ch
St te would be required to set forth, in
its St te pl n, procedures for: (1)
Monitoring for viol tions; (2)
determining whether  viol tion h s
occurred;  nd (3) recommending
intermedi te s nctions in  ccord nce
with these regul tions.

The proposed Medic id regul tions
would be set forth in 42 CFR p rt 431
 nd subp rts C, D, E,  nd F of 42 CFR
p rt 434. Under proposed § 434.63(c),
St tes would be responsible for
monitoring for the viol tions described
in section 1903(m)(5)(A) of the Act.
Under  proposed new § 434.67, St tes
would be responsible for (1) m king
determin tions  s to whether  section
1903(m)(5)(A) viol tion h s been
committed by  n HMO, (2) m king  
recommend tion to HCFA  s to whether
 n intermedi te s nction should be
imposed,  nd (3) reviewing evidence or
inform tion submitted by HMOs th t
wish to contest the imposition of
intermedi te s nctions. Under
§ 434.67(b)(1),   St te determin tion th t
 viol tion h s occurred would be sent
to HCFA for review,  nd would become
"the Secret ry’s” determin tion, for
purposes of section 1903(m)(5)(A), if
HCFA declines to reverse or modify the
St te finding within 15 d ys. Under
§ 434.67(g),  viol tion determin tion
th t is  dopted  s HCFA’s would be
forw rded to OIG for consider tion of
civil money pen lties pursu nt to the
s me process th t  pplies to Medic re
contr cts.
Under § 434.67(b)(2),  St te

recommend tion to HCFA th t  n
intermedi te s nction be imposed
simil rly would become “the
Secret ry's” determin tion, for purposes
of section 1903(m)(5)(B)(ii), unless HCFA
informs the St tes within 15 d ys th t it
dis grees with the recommend tion. If  
St te’s recommend tion th t  s nction
be imposed becomes “the Secret ry’s”
determin tion, the St te would be
required under § 434.67(c) to notify the
HMO of this determin tion,  nd of its
effect on p yments to the HMO. In order
to ensure th t the intermedi te s nction
in section 1903(m)(5)(B)(ii) h s its
intended imp ct on the HMO found to
h ve committed the viol tion, proposed
§§ 434.22  nd 434.42 would require th t
comprehensive risk contr cts require
th t St te p yment for new enrollees be
denied whenever Feder l p yment for
such enrollees is denied pursu nt to
section 1903(m)(5)(B)(ii).
Under § 434.67(c),  n HMO would

h ve 15 d ys to provide the St te with
evidence th t no viol tion h s occurred,
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or to submit other pertinent inform tion.
Under § 434.67(d), timely submitted
evidence or other inform tion would be
reviewed by  St te offici l who did not
p rticip te in the initi l decision. Upon
re ching  decision  fter
reconsider tion, the St te would prep re
  brief written decision setting forth the
f ctu l  nd leg l b sis for the decision.
This decision would then be forw rded
to HCFA,  nd constitute HCFA’s
determin tion ifHCFA does not reverse
ormodify the decision within 15 d ys.
Under § 434.67(f), the effective d te of

the s nction would be,  s  ppropri te,
one of the following:
(1) In situ tions where the HMO does

not timely  ppe l for  reconsider tion,
the d te the HMO received notice of the
Secret ry’s determin tion to impose
s nctions; or
(2) When  timely  ppe l is m de, the

d te the HMO received notific tion from
the St te of the reconsider tion decision
onreview; or
(3) When HCFA, in consult tion with

the St te  gency, determines th t the
HMO’s conduct poses   serious thre t to
 n enrollee’s he lth  nd s fety,  d te
prior to  n issu nce of the decision
under (1) or (2).
In  ll c ses, it would be effective with

respect to enrollees th t  pply for
enrollment  fter the effective d te of the
s nction. Hie intermedi te s nction
would rem in in effect until HCFA, in
consult tion with the St te, w s
s tisfied th t HMO viol tion w s
corrected  nd w s not likely to recur.
The HMO’s written submission  nd the
fin l determin tion on review would
 lso be forw rded by HCFA to OIG.
Under § 434.67(h), HCFA would ret in

concurrent  uthority to perform
independently,  t its discretion, the
monitoring  nd s nction functions
 ssigned to the St tes by these proposed
rules.
Section 434.67(i) would require the

St te to document, in its St te pl n,  
pl n for monitoring for viol tions
specified in § 434.67( )  nd for
implementing the provisions found in
§ 434.67 (b) through (g).
We h ve not in these proposed

regul tions provided for further
 dministr tive review by St tes or
HCFA of deci sions to impose
intermedi te s nctions under section
1903(m)(5)(B)(ii). We would be
interested in receiving comments on the
question of whether such further
 dministr tive review would be useful
or  dvis ble,  nd, if so, wh t form it
should t ke.
Fin lly, proposed §§ 431.55  nd 434.80

would implement the provision in
section 1902(p) which est blishes  new
condition for FFP in p yments to HMOs

or entities furnishing services under  
w iver  pproved under section
1915(b)(1) of the A ct These proposed
regul tions would implement the
provision in section 902(p)(2)
conditioning such FFP on the St te’s
providing th t it will “exclude from
p rticip tion,”  s  n HMO or  n entity
furnishing services under  section
1915(b)(1) w iver,  ny entity th t ( )
could be excluded under section
1128(b)(8) of the Act; (b) h s, directly or
indirectly,  subst nti l contr ctu l
rel tionship with  n individu l or entity
th t is described in section 1128(b)(8)(B)
of the Act; or (c) employs or contr cts
with  ny individu l or entity excluded
from Medic id p rticip tion under
sections 1128 or 1128A of the Act for the
provision of he lth c re, utiliz tion
review, medic l soci l work, or
 dministr tive services, or  ny
org niz tion th t employs or contr cts
with  ny entity for the provision of such
services (directly or indirectly) through
 n excluded individu l or entity.
“Subst nti l contr ctu l rel tionship” is
defined,  t § 431.55(i){2), to me n  ny
contr ctu l rel tionship th t provides
for  dministr tive, m n gement, or
provision of medic l services or the
est blishment of policies or oper tion l
support rel ted to these  ctivities.
Section 431.55(i)(3) would require the
St te to submit,  s p rt of its 1915(b)(1)
w iver request,  ssur nces th t the
entities described  bove  re excluded
from p rticip tion in the w iver
progr m.

B. CivilM netary Penalties
Under these proposed regul tions,

 fter HCFA determines th t  
contr cting org niz tion h s committed
  viol tion under § 1876(i)(6)(A) or
1903{m)(5)(A), inform tion pert ining to
the viol tion will be provided to the
OIG. The OIG m y then impose  civil
monet ry pen lty in  ddition to or in
lieu of other remedies  v il ble under
l w. The OIG m y impose  civil
monet ry pen lty of up to $25,000 for
e ch determin tion th t  contr cting
org niz tion (1) f iled subst nti lly to
provide required medic lly necess ry
items  nd services to Medic re or
Medic id enrollees, if the f ilure
 dversely  ffects (or h s the likelihood
of  dversely  ffecting) the enrollee; (2)
imposed premiums on Medic re or
Medic id enrollees in excess of
permitted premium  mounts; (3)  cted to
expel or refuse to re-enroll   Medic re
benefici ry in viol tion of section 1876
of the Act; (4) misrepresented or
f lsified inform tion provided under
sections 1876 or 1903(m) of the Act to  n
individu l, or  ny other entity; or (5)
f iled to comply with the requirements

of section 1876(g)(6)(A) of the Act
reg rding prompt p yment of cl ims. A
civil monet ry pen lty of up to $25,000
m y  lso be imposed for e ch
determin tion th t  contr cting
org niz tion with  Medic re risk
contr ct (1) employs or contr cts with
 ny individu l or entity excluded from
p rticip tion inMedic re under sections
1128 or 1128A of the Act for the
provision of he lth c re, utiliz tion
review, medic l soci l work, or
 dministr tive sendees; or (2) employs
or contr cts with  ny entity for the
provision of such services (directly or
indirectly) through  n pxrluded
individu l or entity.
A civil monet ry pen lty of up to

$100,000 m y be imposed for e ch
determin tion th t  contr cting
org niz tion h s (1) misrepresented or
f lsified inform tion provided to the
Secret ry under section 1876 of the Act,
or provided to the Secret ry or St te
under section 1903(m) of the Act; (2)
eng ged in  ny pr ctice which could
re son bly be expected to result in
denying or discour ging enrollment
(except  s permitted under section 1876)
by Medic re benefici ries whose
medic l condition or history indic tes  
need for subst nti l future medic l
services; or (3) viol ted the provisions of
section 1903(m)(2)(A)(v) of the Act
including expelling or refusing to re
enroll  n individu l or eng ging in  ny
pr ctice which could re son bly be
expected to result in denying or
discour ging enrollment (except  s
permitted under section 1903(m)) by
Medic id recipients whose medic l
condition or history indic ted   need for
subst nti l future medic l services.
In c ses where Medic re or Medic id

enrollees  re ch rged more th n the
 llow ble premium,  n  ddition l
pen lty which doubles the  mount of
excess premium ch rged by the
contr cting org niz tion will be
imposed. The excess premium  mount
will be deducted from the pen lty  nd
returned to the eiirollee. A $15,000
pen lty will be imposed for e ch
individu l not enrolled when it is
determined th t  contr cting
org niz tion h s committed   viol tion
described in section 1876(i)(6)(A)(iv) or
section 1903{m)(5)(A)(iii) (i.e. expelling
or refusing to re-enroll  Medic id
recipient or eng ging in  ny pr ctice
which effectively denied or discour ged
enrollment (except  s permitted under
sections 1876 or 1903) by Medic re
benefici ries or Medic id recipients
whose medic l condition or history
indic ted   need for subst nti l future
medic l services).
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Contr cting org niz tions  ssessed
civil monet ry pen lties under this
regul tion would be permitted to request
  he ring before  n Administr tive L w
Judge, in  ccord nce with the procedures
currently set forth in 42 CFR p rt 1003.
C. Fact rs T B e C  nsid ered in Levying
C ivil M  netary Penalties

The following f ctors would be set
forth in 42 CFR 1003.106 to consider in
determining civil monet ry pen lty
 mounts:

• The n ture of the  ppropri te item
or service not provided  nd the
circumst nces under which it w s not
provided. It would be considered  
mitig ting circumst nce if, where more
th n one viol tion exists, the
 ppropri te items or services not
provided were (1) few in number, or (2)
of the s me type  nd occurred within  
short period of time. It would be
considered  n  ggr v ting circumst nce
if such items or services were of sever l
types  nd occurred over  lengthy
period of time, or if there were m ny
such items or services (or the n ture  nd
circumst nces indic te   p ttern of such
items or services not being provided).

• The degree of culp bility of the
contr cting org niz tion. It would be
considered   mitig ting circumst nce if
the viol tion w s the result of  n
unintention l, unrecognized error,  nd
corrective  ction w s t ken promptly
 fter discovery of the error.

• The seriousness of the  dverse
effect th t resulted or could h ve
resulted from  ny f ilure to provide
required c re. It would be considered  n
 ggr v ting circumst nce if the f ilure
to provide required c re w s
 ttribut ble to  n individu l or entity
th t the contr cting org niz tion is
expressly prohibited by l w from
contr cting or employing.

• The h rm to die enrollee which
resulted or could h ve resulted from the
provision of c re by  n individu l or
entity th t the contr cting org niz tion
is expressly prohibited by l w from
contr cting or employing. It would be
considered  n  ggr v ting f ctor if the
contr cting org niz tion knowingly or
routinely eng ges in the prohibited
pr ctice of contr cting or employing,
either directly or indirectly, individu ls
or entities excluded from the Medic re
progr m under sections 1128 or 1128A of
the Act.

• The h rm to the enrollee which
resulted or could h ve resulted from
expulsion or refus l to re-enroll by the
contr cting org niz tion. It would be
considered  n  ggr v ting f ctor if the
contr cting org niz tion knowingly or
routinely eng ges in  ny discrimin tory
or other prohibited pr ctice which h s

the effect of denying or discour ging
enrollment by individu ls whose
medic l condition or history indic tes  
need for subst nti l future medic l
services.

• The n ture  nd seriousness of the
misrepresent tive or f ll cious
inform tion furnished by the contr cting
org niz tion, under sections 1876 or
1903(m) of the Act, to the Secret ry,
St te, enrollee, or  ny other entity.

• The history of prior offenses by the
contr cting org niz tion or the
princip ls of the contr cting
org niz tion. It would be considered  n
 ggr v ting circumst nce if  t  ny time
prior to determin tion of the current
viol tion or viol tions, the contr cting
org niz tion or  ny of its princip ls w s
convicted on crimin l ch rges or held
li ble for civil or  dministr tive
s nctions in connection with   progr m
covered by this p rt or  ny other public
or priv te progr m of p yment for
medic l services. The l ck of prior
li bility for crimin l, civil, or
 dministr tive s nctions by the
contr cting org niz tion, or the
princip ls of the contr cting
org niz tion, would not necess rily be
considered   mitig ting circumst nce in
determining civil monet ry pen lty
 mounts.

• Other such m tters  s justice m y
require.

Comments  re specific lly welcomed
on the  pplic tion of these criteri ,  nd
on the inclusion of other specific
 ggr v ting  nd mitig ting f ctors to be
considered in levying civil monet ry
pen lties under this provision.
D. A lternatives C  nsid ered

The proposed regul tions provide for
  single determin tion m de by HCFA
to be the b sis for both the intermedi te
s nctions  nd civil monet ry pen lties.
However, the Dep rtment considered
requiring sep r te determin tions for
the intermedi te s nctions  pplied by
HCFA  nd the civil monet ry pen lties
imposed by OIG. The single
determin tion  ppro ch w s  dopted
bec use the Dep rtment believes it to be
consistent with st tutory intent th t
there be one determin tion by the
Secret ry which c n result in v rious
remedies. In  ddition, dividing the
determin tion  uthority between
different components within the
Dep rtment would be inefficient  nd
could result in less consistency  nd
coherence. HCFA is deleg ted  uthority
for  ctions under sections 1876  nd
1903(m) of the Act  nd, with the
exception of St tes in the c se of
Medic id, is most directly involved in
the oper tion l  ctivities of contr cting
org niz tions. To  ssure th t the

intermedi te s nction  nd civil
monet ry pen lty processes  re
coordin ted, the proposed regul tion
includes  stipul tion th t  ll
determin tions m de by HCFA will be
routinely communic ted to the OIG.

Consider tion w s  lso given to
h ving HCFA,  s opposed to St tes,
monitor for viol tions by Medic id
contr cting HMOs. However, St te
Medic id Agencies  lre dy h ve the
 uthority, personnel,  nd procedures
est blished to monitor provisions of
such contr cts. Therefore, it is believed
th t St te Agencies  re the more
 ppropri te entity to monitor for the
specified viol tions  nd to implement
cert in  ctivities rel ted to intermedi te
s nctions.

III. Regul tory Imp ct St tement

A . E xecu tiv e O rder 12291

Executive Order 12291 (E .0 .12291)
requires us to prep re  nd publish  
regul tory imp ct  n lysis for  ny
proposed rule th t meets one of the E.O.
criteri for  “m jor rule”; th t is, th t
would be likely to result in

• An  nnu l effect on the economy of
$100 million or more;

• A m jor incre se in costs or prices
for consumers, individu l industries,
Feder l, St te, or loc l government
 gencies, or geogr phic regions; or

• Signific nt  dverse effects on
competition, employment, investment,
productivity, innov tion, or on the
 bility of United St tes-b sed
enterprises to compete with foreign
b sed enterprises in domestic or export
m rkets.
This proposed rule would implement

sections 9312(c)(2), 9312(f)  nd 9434(b) of
Public L w 99 509; section 4014 of
Public L w 100 203; sections 224  nd
411(k)(12) of Public L w 100 360;  nd
section 6411(d)(3) of Public L w 101-239.
This proposed rule would bro den the
Secret ry’s  uthority to impose
intermedi te s nctions  nd civil
monet ry pen lties on HMOs, CMPs or
other contr cting org niz tions th t (1)
f il subst nti lly to provide required
medic lly necess ry items  nd services
to Medic re benefici ries or Medic id
enroilees or (2) pr ctice cert in
m rketing, enrollment, reporting or
cl ims p yment  buses.
These provisions  re the result of

st tutory ch nges  nd serve to cl rify
Dep rtment l policy with respect to the
imposition of intermedi te s nctions
 nd civil monet ry pen lties. We
believe the m jority of providers  nd
pr ctitioners do not eng ge in the
prohibited  ctivities  nd pr ctices
discussed in these proposed regul tions.
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-
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In  ddition, we believe these proposed
regul tions would h ve  deterrent
effect upon providers  nd pr ctitioners.
Therefore, we expect th t the  ggreg te
economic imp ct would be minim l,
 ffecting only those eng ged in the
prohibited beh vior in viol tion of
st tutory intent
This proposed rule does not meet the

$100 million criterion, nor do we believe
th t it meets the other E .0 .12291
criteri . Therefore, this proposed rule is
not   m jor rule under E .0 .12291,  nd
 n initi l regul tory imp ct  n lysis is
not required.

B. Regulat ry Flexibility Act
We gener lly prep re  regul tory

flexibility  n lysis th t is consistent
with the Regul tory Flexibility Act
(RFA) (5 U.S.C. 601 through 612) unless
the Secret ry certifies th t  proposed
rule would not h ve  signific nt
economic imp ct on  subst nti l
number of sm ll entities. For purposes of
the RFA, we consider  ll HMOs, CMPs
 nd other contr cting org niz tions to
be sm ll entities.
In  ddition, section 1102(b) of the Act

requires the Secret ry to prep re  
regul tory imp ct  n lysis if  proposed
rule m y h ve  signific nt imp ct on
the oper tions of  subst nti l number
of sm ll rur l hospit ls. Such  n
 n lysis must conform to the provisions
of section 603 of the RFA. For purposes
of section 1102(b) of the Act, we define  
sm ll rur l hospit l  s  hospit l which
is loc ted outside of  Metropolit n
St tistic l Are  nd h s fewer th n 50
beds.
We do not h ve d t to  ssist us in

estim ting the number of contr cting
org niz tions th t would be  ffected by
these proposed regul tions or the
m gnitude of  ny pen lties th t would
be imposed. As discussed under E.O.
12291, we believe  ny imp ct would be
minim l bec use the m jority of
providers  nd pr ctitioners eng ged in
prohibited  ctivities would be few. In
 ddition, this rule l rgely conforms our
regul tions to the A ct
Since we h ve determined,  nd the

Secret ry h s certified, th t this
proposed rule would not result in  
signific nt economic imp ct on  
subst nti l number of sm ll entities or
on the oper tions of  subst nti l
number of sm ll rur l hospit ls, we  re
not prep ring  n lyses for either the
RFA or sm ll rur l hospit ls.
IV. P perwork Reduction Act
This proposed rule cont ins no

inform tion collection requirements;
therefore, it does not qu lify under the
provisions of the P perwork Reduction
Act of 1980.

list of Subjects
42 CFR Part 417

Administr tive pr ctice  nd
procedure; He lth M inten nce
Org niz tions (HMO); Medic re;
Reporting  nd recordkeeping
requirements.
42 CFR Part 431

Gr nt progr ms—He lth; He lth
f cilities; Medic id; Priv cy; Reporting
 nd Recordkeeping requirements.
42 CFR Part 434

Gr nt progr ms—He lth; He lth
M inten nce Org niz tions (HMO);
Medic id; Reporting  nd recordkeeping
requirements.

42 CFR Part 1003

Administr tive pr ctice  nd
procedure; Fr ud; Gr nt progr ms—
He lth; He lth f cilities; He lth
Professions; M tern l  nd Child He lth;
Medic id; Medic re; Pen lties.

A. 42 CFR p rt 417 would be  mended
 s set forth below:

PART 417 HEALTH MAINTENANCE
ORGANIZATIONS, COMPETITIVE
MEDICAL PLANS, AND HEALTH CARE
PREPAYMENT PLANS

1. The  uthority cit tion for p rt 417
would be revised to re d  s follows:

Authority: 31 U.S.C. 9701,42 U.S.C. 300e
through 300e 17,1302,13951( )(1)(A),
1395x(s)(2)(H), 1395hh, 1395kk, 1395mm,  nd
1395m note.

2. The t ble of contents for p rt 417,
subp rt C, would be  mended by  dding
new § 417.495 to re d  s follows:
* * * * *

Subpart C Health Maintenance
Organizations an  Competitive Me ical
Plans
* * * * *

417.495 S nctions  g inst the org niz tion.
* * * * *

Subpart C Health Maintenance
Organizations an Competitive
Me ical Plans

3. In subp rt C,  new § 417.495 would
be  dded to re d  s follows:

§ 417.495 Sanctions against the
organization.
( ) Basis f r applicati n  f sancti ns.

HCFA m y  pply intermedi te s nctions
specified in p r gr ph (d) of this
section,  s  n  ltern tive to termin tion,
if HCFA determines th t  n org niz tion
with  contr ct under this p rt

(1) F ils subst nti lly to provide
medic lly necess ry items  nd services
th t  re required to be provided to  n

individu l covered under the contr ct,
 nd the f ilure h s  dversely  ffected
(or h s subst nti l likelihood of
 dversely  ffecting) the individu l;
(2) Imposes premiums on individu ls

enrolled under this p rt in excess of
premiums permitted;

(3) Acts to expel or to refuse to re
enroll  n individu l in viol tion of the
provisions of this p rt;

(4) Eng ges in  ny pr ctice th t would
re son bly be expected to h ve the
effect of denying or discour ging
enrollment (except  s permitted by this
p rt) with the org niz tion by eligible
individu ls whose medic l condition or
history indic tes  need for subst nti l
future medic l services;

(5) Misrepresents or f lsifies
inform tion th t is furnished

(i) To HCFA under this p rt;
(ii) To  n individu l or to  ny other

entity under this p rt;
(6) F ils to comply with the

requirements of section 1876(g)(6)(A) of
the Act rel ting to the prompt p yment
of cl ims;
(7) F ils to meet the requirement in

section 1876(f)(1) of the Act th t not
more th n 50 percent of the
org niz tion’s enrollment m y be
Medic re benefici ries  nd Medic id
recipients; or

(8) H s  Medic re risk contr ct
 nd
(i) Employs or contr cts with

individu ls or entities excluded from
p rticip tion in Medic re under sections
1128 or 1128A of the Act for the
provision of he lth c re, utiliz tion
review, medic l soci l work, or
 dministr tive services; or

(ii) Employs or contr cts with  ny
entity for the provision of such services
(directly or indirectly) through  n
excluded individu l or entity.

(b) N tice  f intermediate sancti n.
Prior to  pplying the s nctions specified
in p r gr ph (d) of this section, HCFA
will send  written notice to the
org niz tion st ting the n ture  nd
b sis of the proposed s nction. A copy
of the notice (other th n  notice for the
viol tion described in p r gr ph ( )(7)
of this section) will be forw rded to the
OIG  t the s me time th t it is sent to
the org niz tion. HCFA will  llow the
org niz tion 15 d ys  fter the d te it
receives the notice to provide evidence
th t the org niz tion h s not committed
 n  ct or f iled to comply with  
requirement described in p r gr ph ( )
of this section,  s  pplic ble.
(c) Inf rmal rec nsiderati n. If the

org niz tion submits  timely response
to HCFA’8 notice of intermedi te
s nction, HCFA will conduct  n
inform l reconsider tion th t includes:
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(1) Review of the evidence by  HCFA
offici l who did not p rticip te in the
initi l decision to impose  s nction;
 nd

(2) If the decision to impose  s nction
is  ffirmed on review, forw rding to the
org niz tion   concise written decision
setting forth the f ctu l  nd leg l b sis
for the decision.

(d) In term ediate sancti ns. If HCFA
determines th t  n org niz tion h s
committed  viol tion described in
p r gr ph ( ) of this section  nd this
determin tion is  ffirmed on review in
the event the org niz tion timely
contests the determin tion under
p r gr ph (b] of this section, HCF/
m y

(1) Require the org niz tion to
suspend new  pplic tions for enrollment
from Medic re benefici ries  fter the
effective d te in p r gr ph (e)(1) of this
section; or

(2) Suspend p yments to the
org niz tion for  ny individu ls who
 pply for enrollment  fter the effective
d te in p r gr ph (e)(1) of this section.

(e) E ffectiv e date and durati n  f
interm ediate sancti ns. (1) Intermedi te
s nctions will be m de effective 15 d ys
 fter the d te th t the org niz tion is
notified of the decision to impose the
s nctions, unless the org niz tion timely
seeks reconsider tion under p r gr ph
(c) of this section, in which c se the
intermedi te s nction gener lly will be
effective on the d te the org niz tion is
notified of HCFA’s decision under
p r gr ph (c)(2) of this section.

(2) If HCFA determines th t the
org niz tion’s conduct poses  serious
thre t to  n enrollees* he lth  nd s fety,
the intermedi te s nction m y be m de
effective on  d te prior to issu nce of
HCFA’s decision under p r gr ph (c)(2)
of this section.

(3) The s nction will rem in in effect
until HCFA notifies the org niz tion
th t HCFA is s tisfied th t the b sis for
 pplying the s nction h s been
corrected  nd is not likely to recur.

(f) Term inati n by HCFA . As  n
 ltern tive to the s nctions described in
p r gr ph (d) of this section, HCFA m y
decline to renew  n org niz tion’s
contr ct in  ccord nce with
§ 417.492(b), or termin te its contr ct in
 ccord nce with § 417.494(b).

(g) C ivil m  netary pena lties. If HCFA
determines th t  n org niz tion h s
committed  n  ct or f iled to comply
with  requirement described in
p r gr ph ( ) of this section (with the
exception of the viol tion described in
p r gr ph ( )(7) of this section), HCFA
will convey such determin tion to the
Office of Inspector Gener l. In
 ccord nce with the provisions of 42
CFR p rt 1003, the OIG m y impose civil

monet ry pen lties on the org niz tion
in  ddition to or in lieu of the
intermedi te s nctions imposed by
HCFA.

B. 42 CFR p rt 431 would be  mended
 s set forth below

PART 431 STATE ORGANIZATION
AND GENERAL ADMINISTRATION

1. The  uthority cit tion for p rt 431
would be revised to re d  s follows:

Authority: 42 U.S.C. 1302,1396( )(4),
1396 (p)(2),  nd 1396b.

2. In subp rt B, § 431.55 would be
 mended by revising p r gr ph ( )  nd
 dding new p r gr ph (h) to re d  s
follows:

§ 431.55 Waiver of other Me icai 
requirements.

(A) Statut ry basis. Section 1915(b) of
the Act  uthorizes the Secret ry to
w ive the requirements of section 1902
of the Act to the extent he or she finds
proposed improvements or specified
pr ctices in the provision of services
under Medic id to be cost-effective,
efficient,  nd consistent with the
objectives of the Medic id progr m.
Sections 1915 (e), (f),  nd (h) of the Act
prescribe how such w ivers  re to be
 pproved, continued, monitored,  nd
termin ted. Sections 1916 ( )(3)  nd
(b)(3) of the Act specify the
circumst nces under which the
Secret ry is  uthorized to w ive the
requirement th t cost-sh ring  mounts
be nomin l. Section 1902(p)(2) of the Act
conditions FFP in p yments to  n entity
under  section 2925(b)(1) w iver on the
St te’s provision for excluding cert in
entities from p rticip tion.
* * * * *
(h) (1) FFP in p yments to  n entity

furnishing services under  w iver
 pproved under section 1915(b)(1) is
 v il ble only if the  gency provides
th t it will exclude from p rticip tion  s
such  ny entity th t—

(i) Could be excluded under section
1128(b)(8) of the Act;

(ii) H s  subst nti l contr ctu l
rel tionship, either directly or indirectly
 s defined in § 431.55(h)(2), with  n
individu l described in section
1128(b)(8)(B) of the Act; or

(iii) Employs or contr cts with
(A) Any individu l or entity excluded

from Medic id p rticip tion under
sections 1128 or 1128A of the Act for the
provision of he lth c re, utiliz tion
review, medic l soci l work, or
 dministr tive services; or

(B) Any entity, directly or indirectly,
for the provision through  n excluded
individu l or entity of such services
described in p r gr ph (h)(l)(iii)(A) of
this section.

(2) A substantial c ntractual
relati nship is  ny contr ctu l
rel tionship which provides for one or
more of the following services:

(i) The  dministr tion, m n gement,
or provision of medic l services;

(ii) The est blishment of policies
pert ining to the  dministr tion,
m n gement or Drovision of medic l
services; or

(iii) The provision of oper tion l
support for the  dministr tion,
m n gement, or provision of medic l
services.

(3) The  gency must submit,  s p rt of
its section 1915(b)(1) w iver request,
 ssur nces th t the entities described in
p r gr ph (h)(1) of this section  re
excluded from p rticip tion under  n
 pproved w iver.

C. 42 CFR p rt 434 would be  mended
 s set forth below:

PART 434 CONTRACTS

1. The  uthority cit tion for p rt 434
would be revised to re d  s follows:

A u th o rity : 42 U.S.C. 1302, 396( )(4),
1396 (p)(2),  nd 1396b.

2. The t ble of contents for p rt 434
would be  mended by  dding new
§ 434.22 to subp rt C, 434.42 to subp rt
D, 434.67 to subp rt E,  nd 434.80 to
subp rt F to re d  s follows:
* * * * *

Subpart C Contracts W ith HMOs an 
PHPs: Contract Requirements
* * * * *
434.22 Applic tion of intermedi te

s nctions to comprehensive risk
contr cts.

* * * * *

Subpart D Contracts with Health Insuring
Organizations
* * * * *
434.42 Applic tion of intermedi te

s nctions to comprehensive risk
contr cts.

* * * * *

Subpart E Contracts With HMOs an 
PHPs: Me icai agency responsibilities
* * * * *
434.67 S nctions  g inst HMOs with

comprehensive risk contr cts.
* * * * *

Subpart F Fe eral Financial Participation
* * * * *
434.80 Conditions for FFP in contr cts with

HMOs.
* * * * *

Subpart C Contracts with MOs an 
PHPs: Contract requirements

3. In Subp rt L,   new § 434.22 would
be  dded  s follows:
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§434.22 Application of Interme iate
sanctions to comprehensive risk contracts.
A risk comprehensive contr ct must

provide th t p yments provided for
under the contr ct will be denied for
new enrollees when,  nd for so long  s,
p yment for such enrollees is denied by
HCFA pursu nt to § 434.67(e).

Subpart D Contracts With Health
Insuring Organizations
4. In subp rt D,  new § 434.42 would

be  dded  s follows:

§434.42 Application of Interme iate
sanctions to comprehensive risk contracts.
A risk comprehensive contr ct must

provide th t p yments provided for
under the contr ct will be denied for
new enrollees when,  nd for so long  s,
p yment for such enrollees is denied by
HCFA pursu nt to § 434.67(e).

Subpart E Contracts With HMOs an 
PHPs: Me icai Agency
Responsibilities
5. Subp rt E, § 434.63 would be

revised to re d  s follows:

§434.63 Monitoring proce ures.
The  gency must h ve procedures

to
( ) Monitor enrollment  nd

termin tion pr ctices;
(b) Insure proper implement tion of

the contr ctor’s griev nce procedures;
 nd
(c) Monitor for viol tions of the

requirements specified in § 434.67  nd
the conditions necess ry for FFP in
contr cts with HMOs, specified in
§ 434.80.

Subpart E Contracts With HMOs an 
PHPs: Me icai Agency
Responsibilities

6. In Subp rt E, new § 434.67 would be
 dded to re d  s follows:

§434.67 Sanctions against HMOs with
comprehensive risk contracts.
( ) Basis f r applicati n  fsancti ns.

The  gency m y recommend th t the
intermedi te s nction specified in
p r gr ph (e) of this section be imposed
if the  gency determines th t  n HMO
with  comprehensive risk contr ct
(1) F ils subst nti lly to provide

medic lly necess ry items  nd services
th t  re required under l w or under the
contr ct to be provided to  n individu l
covered under the contr ct,  nd the
f ilure h s  dversely  ffected (or h s
subst nti l likelihood of  dversely
 ffecting) the individu l;
(2) Imposes premiums on individu ls

covered under the contr ct in excess of
premiums permitted;

(3) Eng ges in  ny pr ctice th t
discrimin tes  mong individu ls on the
b sis of their he lth st tus or
requirements for he lth c re services,
including expulsion or refus l to re
enroll  n individu l, or  ny pr ctice th t
could re son bly be expected to h ve
the effect of denying or discour ging
enrollment (except  s permitted by
section 1903(m) of the Act) by eligible
individu ls whose medic l condition or
history indic tes  need for subst nti l
future medic l services; or

(4) Misrepresents or f lsifies
inform tion th t is furnished

(1) To HCFA or the St te  gency under
section 1903(m); or

(ii) To  n individu l or to  ny other
entity under section 1903(m).

(b) Effect  f an agency determinati n.
(1) When the  gency determines th t  n
HMO with  comprehensive risk
contr ct h s committed one of the
viol tions identified in p r gr ph ( ) of
this section, the  gency must forw rd
this determin tion to HCFA. This
determin tion becomes HCFA’s
determin tion for purposes of section
1903(m)(5)(A) of the Act, if HCFA does
not reverse or modify the determin tion
within 15 d ys.

(2) When the  gency decides to
recommend imposition of the
intermedi te s nction specified in
p r gr ph (e) of this section, this
recommend tion becomes HCFA’s
decision, for purposes of section
1903(m)(5)(B)(ii) of the Act, if HCFA
does not reject this recommend tion
within 15 d ys.

(c) N tice  f intermediate sancti n. If
  determin tion to impose intermedi te
s nctions becomes HCFA’s
determin tion pursu nt to p r gr ph
(b)(2) of this section, the  gency must
send   written notice to the HMO
st ting the n ture  nd b sis of the
proposed s nction. A copy of the notice
will be forw rded to the OIG  t the
s me time th t it is sent to the
org niz tion. The  gency will  llow the
HMO 15 d ys  fter the d te it receives
the notice to provide evidence th t the
HMO h s not committed  n  ct or f iled
to comply with  requirement described
in p r gr ph ( ) of this section,  s
 pplic ble.

(d) Inf rmal rec nsiderati n. (1) If the
HMO submits  timely response to the
 gency’s notice of intermedi te
s nction, the  gency will conduct  n
inform l reconsider tion th t includes

(i) Review of the evidence by  n
 gency offici l who did not p rticip te
in the initi l recommend tion to impose
  s nction;  nd

(ii) A concise written decision setting
forth the f ctu l  nd leg l b sis for the
decision.

(2) The  gency decision under
p r gr ph (d)(l)(ii) of this section will
be forw rded to HCFA  nd will become
HCFA’s decision if HCFA does not
reverse or modify the decision within 15
d ys. The  gency will send the HMO  
copy of HCFA’s decision under this
subp r gr ph.

(e) Intermediate sancti n. If  HCFA
determin tion th t  HMO h s
committed  viol tion described in
p r gr ph ( ) of this section is  ffirmed
on review under p r gr ph (d) of this
section, or is not timely contested by the
HMO under p r gr ph (c) of this
section, then HCFA, b sed upon the
recommend tion of the  gency, m y
deny p yment for new enrollees of the
HMO pursu nt to section
1903(m)(5)(B)(ii) of the Act. Under
§§ 434.22  nd 434.42, this deni l of
p yment by HCFA for new enrollees
 utom tic lly results in  deni l of
 gency p yments to the HMO for the
s me enrollees. A “new enrollee” is
defined  s  n enrollee th t  pplies for
enrollment  fter the effective d te in
p r gr ph (f)(1) of this section.

(f) Effective date and durati n  f
intermediate sancti n. (1) Unless  n
HMO timely seeks  reconsider tion
pursu nt to p r gr ph (d) of this section
or HCFA determines the viol tion poses
 serious thre t to enrollees he lth or
s fety, intermedi te s nctions will be
m de effective 15 d ys  fter the d te
th t the HMO is notified of the HFCA
decision to impose the s nction
pursu nt to p r gr ph (c) of this section.
If the HMO seeks reconsider tions
under p r gr ph (d) of this section, the
intermedi te s nction gener lly will be
effective on the d te the org niz tion is
notified of HCFA’s decision under
p r gr ph (d)(l)(ii) of this section.

(2) If HCFA, in consult tion with the
 gency determines th t the HMO’s
conduct poses  serious thre t to  n
enrollees’ he lth  nd s fety, the
intermedi te s nction m y be m de
effective on  d te prior to issu nce of
the decision under p r gr ph (d)(l)(ii) of
this section.

(3) The s nction will rem in in effect
until HCFA, in consult tion with the
 gency, is s tisfied th t the b sis for
 pplying the s nction h s been
corrected  nd is not likely to recur.

(g) Civilm netarypenalties. If  
determin tion th t  n org niz tion h s
committed   viol tion under p r gr ph
( ) of this section becomes HCFA’s
determin tion under p r gr ph (b)(1) of
this section, HCFA will convey such
determin tion to the Office of Inspector
Gener l. In  ccord nce with the
provisions of 42 CFR P rt 1003, the OIG
m y impose civil monet ry pen lties on

-
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the org niz tion in  ddition to or in lieu
of the intermedi te s nctions imposed
under this section.

(h) HCFA ret ins the right to
independently perform the functions
 ssigned to the  gency in p r gr phs ( )
through (f) of this section.

(i) State Plan Requirements. The St te
Pl n must include   pl n to monitor for
viol tions specified in p r gr ph ( ) of
this section  nd for implementing the
provisions of this section.

Subpart F Fe eral Financial
Participation

7. In subp rt F,  new § 434.80 would
be  dded to re d  s follows:

§ 434.80 Con ition for FFP in contracts
with HMOs.

FFP in p yments to  n HMO is
 v il ble only if the  gency provides
th t it will exclude from p rticip tion  s
such  n entity  ny entity th t—

( ) Could be excluded under section
1128(b)(8) of the Act;

(b) H s   subst nti l contr ctu l
rel tionship, either directly or indirectly
 s defined in § 431.55(h)(2), with  n
individu l described in section
1128(b)(8)(B) of the Act; or

(c) Employs or contr cts with
(1) Any individu l or entity excluded

from Medic id p rticip tion under
section 1128 or 1128A of the Act for the
provision of he lth c re, utiliz tion
review, medic l soci l work, or
 dministr tive services; or

(2) Any entity, directly or indirectly,
for the provision through  n excluded
individu l or entity of such services
described in p r gr ph (c)(1) of this
section.

PART 1003 CIVIL MONEY PENALTIES
AND ASSESSMENTS

D. 42 CFR p rt 1003 would be
 mended  s set forth below:
1. The  uthority cit tion for p rt 1003

would be revised to re d  s follows:
A u th o rity : 42 U.S.C. 1302,1320 7,1320 

7 , 1395mm, 1395ss(d), 1395u(j), 1395u(k),
1396b(m), 11131(c) an 1137(b)(2).

2. Section 1003.100 would be  mended
by revising p r gr phs ( )  nd (b)(1) to
re d  s follows:

§ 1003.100 Basis an purpose.
( ) Basis. This p rt implements

sections 1128(c), 1128A, 1842(j), 1842(k),
1870(i)(6), 1882(d),  nd 1903(m)(5) of the
Soci l Security Act,  nd sections 421(c)
 nd 427(b)(2) of Public L w 99 660 (42
U.S.C. 1320 7(c), 1320 7 , 1395mm,
1395ss(d), 1395u(j), 1395u(k), 1396b(m),
11131(c)  nd 11137(b)(2)).

(b) Purp se. This p rt

(1) Est blishes procedures for
imposing:

(i) Civil money pen lties  nd
 ssessments  g inst persons who h ve
submitted cert in prohibited cl ims
under the Medic re, Medic id, or the
M tern l  nd Child He lth Services
Block Gr nt progr ms;

(ii) Civil money pen lties  g inst
persons who f il to report inform tion
concerning medic l m lpr ctice
p yments or who improperly disclose,
use, or permit  ccess to inform tion
reported under P rt B of Title IV of
Public L w 99 660,  nd regul tions
specified in 45 CFR P rt 60;  nd

(iii) Civil money pen lties  g inst
contr cting org niz tions th t
subst nti lly f il to provide  n enrollee
with required medic lly necess ry items
 nd services, or th t eng ge in cert in
m rketing, enrollment, reporting, cl ims
p yment, employment or contr cting
 buses;
* * * * *

3. Section 1003.101 would be  mended
by  dding, in  lph betic l order,
definitions for the terms “ dverse
effect,” “contr cting org niz tion,”  nd
“enrollee” to re d  s follows:

§ 1003.101 Definitions.

For purposes of this p rt:
* * * * *

Adverse effect me ns medic l c re
h s not been provided  nd the f ilure to
provide such necess ry medic l c re
h s presented  n imminent d nger to the
he lth, s fety, or well-being of the
p tient, or h s pl ced the p tient
unnecess rily in  high risk situ tion.
* * * * *
C ntracting  rganizati n me ns  

public or priv te entity, inclusive of  
he lth m inten nce org niz tion
(HMO), competitive medic l pl n
(CMP), or he lth insuring org niz tion
(HIO) which meets the requirements of
section 1876(b) or is subject to the
requirements in section 1903(m)(2)(A) of
the Soci l Security Act,  nd which h s
contr cted with the Dep rtment or  
St te to provide medic l items  nd
services to Medic re benefici ries or
Medic id recipients.
Enr llee me ns  n individu l who i3

eligible for Medic re or Medic id,  nd
who enters into  n  greement to receive
medic l items  nd services from  
contr cting org niz tion th t contr cts
with the Dep rtment under titles XVIII
or XIX of the Soci l Security Act.
. * * * * *

4. Section 1003.102 would be  mended
by revising p r gr ph (b) to re d  s
follows:

§ 1003.102 Basis for cfvfi money penalties
an assessments.
* * * * *

(b) The OIGm y impose   pen lty
 g inst:

(1) Any person whom it determines in
 ccord nce with this p rt:

(1) H s presented or c used to be
presented  request for p yment in
viol tion of the terms of:

(A) An  greement to  ccept p yments
on the b sis of  n  ssignment under
section 1842(b) (3)(B)(ii) of the Act;

(B) An  greement with  St te  gency
not to ch rge  person for  n item or
service in excess of the  mount
permitted to be ch rged; or

(C) An  greement to be   p rticip ting
physici n or supplier under section
1842(h)(1); or

(ii) Is   non-p rticip ting physici n
under section 1842(j) of the Act  nd h s
knowingly  nd willfully billed
individu ls enrolled under p rt B of title
XVIII of the Act, during the st tutory
period of the freeze, for  ctu l ch rges
in excess of such physici ns,  ctu l
ch rges for the c lend r qu rter
beginning on April 1,1984.

(iii) Is   physici n who h s knowingly
 nd willfully

(A) Billed for services  s  n  ssist nt
 t surgery during   routine c t r ct
oper tion, or

(B) Included in his or her bill the
services of  n  ssist nt  t surgery
during  routine c t r ct oper tion;  nd
h s not received prior  pprov l from the
 ppropri te Peer Review Org niz tion
or Medic re c rrier for such services
b sed on the existence of  complic ting
medic l condition.

(2) Any contr cting org niz tion th t
HCFA determines h s committed  n  ct
or f iled to comply with the
requirements set forth in §§ 417.495( )
 nd 434.70(c)(1) of this title.
5. Section 1003.103 would be  mended

by  dding  new p r gr ph (c) to re d
 s follows:

§ 1003.103 Amount of penalty.
* * * •* *
(c) (1) The OIG m y, in  ddition to or

in lieu of other remedies  v il ble under
l w, impose   pen lty of up to $25,000
for e ch determin tion by HCFA th t  
contr cting org niz tion h s:

(i) F iled subst nti lly to provide  n
enrollee with required medic lly
necess ry items  nd services, if the
f ilure  dversely  ffects (or h s the
likelihood of  dversely  ffecting) the
enrollee;

(ii) Imposed premiums on enrollees in
excess of  mounts permitted under
section 1876 or title XIX of the Act;
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(iii) Acted to expel or to refuse to re
enroll  Medic re benefici ry in
viol tion of the provisions of section
1876 of the Act,  nd for re sons other
th n the benefici ry’s he lth st tus or
requirements for he lth c re services;
(iv) Misrepresented or f lsified

inform tion furnished to  n individu l or
 ny other entity under section 1876 or
1903(m) of the Act; or
(v) F iled to comply with the

requirements of section 1876(g)(6)(A) of
the Act, reg rding prompt p yment of
cl ims.
(2) The OIGm y, in  ddition to or in

lieu of other remedies  v il ble under
l w, impose   pen lty of up to $25,000
for e ch determin tion by HCFA th t  
contr cting org niz tion with  contr ct
under section 1876 of the Act:
(i) Employs or contr cts with

individu ls or entitles excluded from
p rticip tion in Medic re, under
sections 1128 or 1128A of the Act, for the
provision of he lth c re, utiliz tion
review, medic l soci l work, or
 dministr tive services; or
(ii) Employs or contr cts with  ny

entity for the provision of such services
(directly or indirectly) through  n
excluded individu l or entity.
(3) The OIGm y, in  ddition to or in

lieu of other remedies  v il ble under
l w, impose  pen lty of up to $100,000
for e ch determin tion th t  
contr cting org niz tion h s:
(i) Misrepresented or f lsified

inform tion furnished to the Secret ry
under section 1876 of the Act, or to the
St te under section 1903(m) of the Act;
or
(ii) Acted to expel or to refuse to re

enroll   Medic re benefici ry or
Medic id recipient bec use of the
individu l’s he lth st tus or
requirements for he lth c re services, or
eng ged in  ny pr ctice th t would
re son bly be expected to h ve the
effect of denying or discour ging
enrollment (except  s permitted by
section 1876 or 1903(m) of the Act) with
the contr cting org niz tion by
enrollees whose medic l condition or
history indic tes   need for subst nti l
future medic l services.
(4) In c ses where enrollees  re

ch rged more th n the  llow ble
premium, the OIG will impose  n
 ddition l pen lty equ l to double the
 mount of excess premium ch rged by
the contr cting org niz tion. The excess
premium  mount will be deducted from
the pen lty  nd returned to the enrollee.
(5) The OIG will impose  n  ddition l

$15,000 pen lty for e ch individu l not
enrolled when it is determined th t  
contr cting org niz tion h s committed
 viol tion described in p r gr ph
(c)(3)(ii) of this section.

(6) For purposes of p r gr ph (c) of
this section,  viol tion is defined  s
e ch incident where   person h s
committed  n  ct or f iled to comply
with  requirement set forth in
§ 417.495( ) or § 434.67( ),  s
determined by HCFA.
6. Section 1003.106 would be  mended

by revising p r gr ph ( )(1),
redesign ting p r gr ph ( )(2)  s
p r gr ph ( )(3),  nd  dding new
p r gr ph ( )(2) to re d  s follows:

§ 1003.106 Determinations regar ing the
amount of the penalty an assessment.

( )(1) In determining the  ppropri te
 mount of  ny pen lty or  ssessment
under § 1003.103( ), (b)  nd (c)(1)—(3),
the OIG will consider:

(1) The n ture of the cl im or request
for p yment  nd the circumst nces
under which it w s presented;

(ii) The degree of culp bility of the
person or contr cting org niz tion
submitting the cl im or request for
p yment;

(iii) The history of prior offenses of
the person or contr cting org niz tion
submitting the cl im or request for
p yment;

(iv) The fin nci l condition of the
person or contr cting org niz tion
presenting the cl im or request for
p yment;  nd

(v) Such other m tters  s justice m y
require.

(2) In determining the  ppropri te
 mount of  ny pen lty under
§ 1003.103(b)(4), the OIG will consider:
(i) The n ture  nd scope of the

required medic lly necess ry item or
service not provided  nd the
circumst nces under which it w s not
provided;

(ii) The degree of culp bility of the
contr cting org niz tion;

(iii) The seriousness of the  dverse
effect th t resulted or could h ve
resulted from the f ilure to provide
required medic lly necess ry c re;

(iv) The h rm which resulted or could
h ve resulted from the provision of c re
by   person th t the contr cting
org niz tion is expressly prohibited,
under sections 1876(i)(6) or 1903(p)(2) of
the Act, from contr cting or employing;

(v) The h rm which resulted or could
h ve resulted from the contr cting
org niz tion’s expulsion or refus l to re
enroll  Medic re benefici ry or
Medic id recipient;

(vi) The n ture of the
misrepresent tion or f ll cious
inform tion furnished by the contr cting
org niz tion to the Secret ry, St te,
enrollee, or other entity under sections
1876 or 1903(m) of the Act;

(vii) The history of prior offenses by
the contr cting org niz tion, or

princip ls of the contr cting
org niz tion, including whether  t  ny
time prior to determin tion of the
current viol tion or viol tions the
contr cting org niz tion or  ny of its
princip ls w s convicted of  crimin l
ch rge, or w s held li ble for civil or
 dministr tive s nctions in connection
with  progr m covered by this p rt or
 ny other public or priv te progr m of
p yment for medic l services;  nd

(viii) Such other m tters  s justice
m y require.
* * * * *
D ted: October 26,1990.

Bryan Mitchell,
Acting Inspect r General, Department  f
Health andHuman Services.

D ted: October 4,1990.
G il R. Wilensky,
Administrat r, Health Care Financing
Administrati n,

Approved: April 3,1991.
Louis W . Sullivan,
Secretary, Department  fHealth andHuman
Services.
[FR Doc. 91 16524 Filed 7 19 91; 8:45  m]
BILLING CODE 4110 60 M

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 73

[MM Docket No. 91 211, RM 7548]

Ra io Broa casting Services; Tallulah,
LA

AGENCY: Feder l Communic tions
Commission.
a c t io n : Proposed rule.

SUMMARY: The Commission requests
comments on   petition by Sh ring, Inc.,
licensee of St tion KBYO(FM), Ch nnel
285A, T llul h, Louisi n , seeking
substitution of Ch nnel 283C3 for
Ch nnel 285A  nd modific tion of its
 uthoriz tion  ccordingly. Ch nnel
283C3 c n be  llotted to T llul h in
compli nce with the Commission’s
minimum dist nce sep r tion
requirements  t St tion KBYO(FM)'s
present tr nsmitter site. The coordin tes
for Ch nnel 283C3  t T llul h  re North
L titude 32 24 10  nd West Longitude
91 04 00. In  ccord nce with § 1.420(g)
of the Commission’s Rules, we will not
 ccept competing expressions of interest
in use of Ch nnel 283C3  t T llul h or
require Sh ring, Inc., to demonstr te the
 v il bility of  n  ddition l equiv lent
cl ss ch nnel.
DATES: Comments must be filed on or
before September 6,1991,  nd reply
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