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DECISION 

Introouction 

The National Capi tal Medical Foundation, Inc. (N01F) appealed the Heal th 
Care Financing Administration' s (~ency) decision to perroitits grant, 
No. 97-P-99593, to expire after an extension of the grant to November 30, 
1981. The decision provided that the grant would be further extended, 
if necessary, to permit this Board to make a final decision. The Agency 
based its decision on the number of fX)ints NQ1F was awarded on various 
criteria in an evaluation of NJ.1F's perfonnance conducted by the Agency. 
N01F's score of 1083 on that evaluation was 22 fX)ints short of the 1105 
which the Agency required. 

In its apt:eal letter, dated July 17, 1981, NCMF requested a hearing pursuant 
to Sl152 (d) (2) of the Social Security Act (Act). A hearing before the 
Presiding Board Member was held on September 23, 24 and 25, 1981. Y '!his 
decision is based on the Record in this case, which incltrles the written 
sul:missions of the parties and the evidence presented at the hearing (as 
recorded in the transcript of the hearing). Y Based on the analysis belcw, 
we conclude that the Agency's decision should be reversed. 

This decision is divided into two sections. The first provides general 
background information on the Professional Standards Review Organization 
(PSRO) prcxjram and the nationwide evaluation of PSROs which led to this 
dispute. 'lbe second section sets out the positions of the parties regarding 

Y '!he Greater Southeast Ccmnunity Hospital petitioned the Board to 
participate in this appeal as a party, or in the alternative, as an 
amicus. '!he Board Olair ruled that the Hospital could participate as 
an amicus, but by letter dated September 18, 1981, the Hospital wrote 
that it had "decided not to sutmit a statement as amicus curiae. II 

2/ Below we refer to NQ1F's submission of July 17, 1981 as Appeal Letter 
NolF's brief dated August 25, 1981 as Appeal Brief; N01F's brief dated 
September 15, 1981 as Reply Brief; and the brief dated <xtcber 28, 1981 
as N:MF Post-hearing Brief. We refer to the Agency's sul:mission of 
August 25, 1981 as ~ency ResfX)nse and the brief dated October 30, 
1981 as Agency Post-hearing Brief. We refer to the transcript for 
September 23 as Tr. I.; September 24 as Tr. II.; and September 25 as 
Tr. III. 
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criterion II.B.2(c) and a discussion of the Board's determination that 
NCMF should receive the 60 points available for that criterion. Y 

Having detennined that NCMF should have passed the evaluation based 
on that criterion, the Board will not issue any findings on whether NCMF 
should receive additional p:>ints for the other contested criteria. And, 
although N:MF raised several substantive and procedural legal issues 
in its appeal, NCMF said that it did not wish to pursue those issues 
if its grant were reinstated based on a recalculation of its evaluation 
score. (See Appeal Brief, p. 2.) Therefore, this decision will not 
address any of those matters. 

I • General Background 

A. Information on the PSRO Program 

The 1972 Amendments to the Social Security Act created the PSRO 
program in order to involve local practicing physicians in the review 
and evaluation of health care services cOllered urrler Medicare, Medicaid, 
and the Maternal and Olild Health programs. (Title XI, Part B, of 
the Act.) The PSROs are physician-controlled organizations resp:>nsible 
in specifically designated geographic areas for assuring that the health 
care paid for under these pr03rams is medically necessary am consistent 
with professionally rec03nized standards of care. The PSROs also review 
whether the health services are prOllided at the level of care which 
is most ecornnical, consistent with the patient's medical care needs. 
The major focus of the PSRO program has been on review of inpatient 
hospi tal services. While PSROs are also charged with review 
resp:>nsibilities in other health care settings, budget restrictions 
have limited the PSROs' ability to review outside the hospital setting. 

PSROs are res:pJnsible for developing and operating a quality assurance 
system based on peer review of the quality and efficiency of services 
and continuing education. In hospitals, the peer review system must 
include: concurrent review, which is review focusing on the necessity 

3/ Because N:MF' s evaluation score was only 22 points short of the 1105 
required to pass, NCMF raised the issue of whether the Board v.ould make 
determinations regarding all the evaluation criteria which N:MF claims 
were incorrectly scored. (Tr. I, pp. 16-24.) At the hearing, NCMF made 
and then withdrew a request that the Board issue a decision on each 
criterion in dispute. (Tr. I, p. 16, Tr. III, pp. 61-63.) The presiding 
Board member said, at that time, that since the function of the Board 
in this appeal is to detennine whether to uphold or reverse the h;ency's 
decision to permit N:MF's grant to expire, if in examining the criteria 
the Board found that its evaluation on any criterion v.ould give NCMF 
sufficient points to pass, the Board's decision could be limited to that 
fiming. (Tr. III, p. 62.) The parties did not object to this approach. 
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and appropriateness of inpatient hospital services perfonned while 
the patient is in the hospital; medical care evaluation studies, which 
are assessnents, performed retrospectively, of the quality or nature 
of the utilization of health care services and assessnents of the PSROs' 
impact where corrective action is taken; and profile analysis, which 
is the analysis of patient care data to identify and consider patterns 
of health care services. (See, e.g., PSRO Pro:Jram Manual, Chapter VII, 
p. 1, March 15, 1974.) 

'Ihe Act, and regulations governing the program, provide that a PSRO is 
"con(Htionally designated" for a period of time, and that there will 
be an agreement between the Secretary and the PSRO "fully designating" 
the PSRO after it has satisfactorily performed PSRO functions during 
its trial period as a corrlitional PSRO. After a maximum of six years, 
a corrli tional PSRO must be fully designated or it can no lOTBer participate 
in the program. (Section 1154 (b) and (c) of the Act.) A fully designated 
PSRO may be tenninated only after an opJ:X)rtunity for a heariTB, ur:on 
a finding by the Secretary that the PSRO "is not substantially canplying 
with or effectively carrying out the provisions of such agreement." 
(Section 1152(d) of the Act.) NCMF is a fully designated PSRO. 

B. The Nationwide Evaluation of PSROs 

'Ihe Agency has stated that it implemented a nationwide evaluation of 
the performance of PSROs in resJ:X)nse to proPJsals by the President, 
in February and March, 1981, to phase out the PSRO program wi thin 
three years, and to reduce furrling for fiscal year 1981. In June, 
1981 Congress approved a rescission of $28,701,000 from the PSRO 
pro:jram. (Pub. L. No. 97-12, Title I, Chapter VIII; 94 Stat. 3166.) 
'Ihe Agency maintained that the legislative history of the rescission 
bill irrlicated that the A:jency was to accanplish the rescission by 
terminating ineffective PSROs. (Agency ResPJnse, pp. 2-4.) 

The J1gency stated that, in order to identify ineffective P5R0s, it 
developed evaluation criteria to measure performance. It further 
asserted: 

[t]he criteria were based on program and priorities in effect 
at least two years prior to the evaluation, and in particular 
the criteria used to convert PSROs from corrlitional to fully 
designated status, policy issuances, and previous performance 
assessment protocols. The major difference from the criteria 
previously used to assess PSROs was the increased emphasis 
placed on cost effectiveness examined in Section I and the PSRO's 
impact on the utilization and quality of health care services 
examined in Section III. 

(A:jency ResPJnse, pp. 4-5.) 
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The proposed criteria were sent to all PSROs for review and comment 
on March 20, 1981. After considering and implementing some of the 
sll9gestions, the Agency distributed the final version to all PSROs on 
April 15, 1981. '!he criteria were not promulgated as a regulation nor 
published in the Federal Register. 

The final version of the criteria was also sent to the Agency's Regional 
Offices to be canpleted for each PSRO. The Agency stated that to insure 
uniformity and objectivity the "Regional Offices were instructed that 
no consideration was to be given to factors not inclLrled in the criteria." 
(Agency Response, p. 6.) 

C. The 	Fonnat of the Evaluation Criteria and the Scores Needed To 
Pass 

The evaluation was caTIp:)sed of criteria which measured three areas of 
perfonnance: Part I - organization and prOJram management; Part II 
performance of review: canpliance and process; and Part III - performance 
of review: impact/potential impact. Each criterion was assigned a point 
value which the Agency awarded to a PSRO if it "met" the criterion or, 
with sane criteria, the points were awarded based on the PSRO's level 
of performance, as described in the criteria. In order to pass the 
evaluation, a PSRO needed a total score of 1105 (of the 2350 available 
points) and passing scores on ty,u of the three parts. 

Part I evaluated organization and management by examining the following 
areas: carrnitment of the PSRO Board and carmittees; administration and 
financial management; cost efficiency and relations with the State. A 
PSRO needed 190 of the 300 available points to pass this part. Part II 
examined perfonnance of PSRO review based on canpliance with established 
review processes inclLrling the acute care review process, special actions 
taken to address identified problems such as the modification of a review 
system and adverse actions, medical care evaluation studies, the adequacy 
of the PSRO's data system, and the use of profiles. A PSRO needed 400 
of the 850 available points to pass this part. Part III evaluated PSROs 
on the basis of their impact and potential impact on utilization objec
tives and the quality of health care. A PSRO needed 515 of the 1200 
available Feints to pass this part. (See Agency Resp::mse, pp. 6-7.) 

II. The Evaluation of NCMF 

A. Sl.mllt\ary of the Scores Awarded NCMF 

'!he Agency awarded N:MF a base score of 1083 points, 22 short of the 1105 
needed to pass the evaluation. NG1F passed Part I with 203 points and 
Part II with 595 points. NCMF did not pass Part III, as its score of 
285 was 230 short of the 515 needed to pass that part. 
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In addition, NOiF received 175 bonus pJints for performing "Additional 
Review Activities" and docunenting significant impact in those activities; 
and it received the maximum 100 bonus pJints available for "Special 
Contributions for the Art of PSRO Review." 'Ihe additional review 
activities inclLrled long term care review, review of tnysician services, 
review of ancillary services, and review of home health agency services. 
The special contributions were in the form of "special stooies or review 
activities which resulted in advances in the state of art of quality 
assurance," specifically, for being"a leader in the ambulatory surgery 
area." (Evaluation Criteria, p. 42.) 'Ihe bonus pJints were not included 
in the PSRO's base score of 1083 for the purfOse of determining whether 
it passed the evaluation; they were (to be) used only for the pUrfOse of 
ranking PSROs nationwide. 

B. Discussion of Criterion II.B.2(c) 

Criterion II.B.2(c) was w::>rth 60 pJints, and read as follows: Y 

PSRO has docunentation of resolution of problem(s). 

WOrked with institution(s) and/or practitioner(s) 

thereby eliminating the need to proceed with sanction 

recannerrlation. 


N:MF's Position 

N01F subnitted three examples in sUPFOrt of its claim that N01.F resolved 
problems and worked with institutions and practitioners, thereby eliminating 
the need to proceed with sanction recammerrlations. 

'Ihe first involved activities relating to doctors who admitted patients 
into hospitals to perform surgery that should have been done on an 
out-,Pa.tient basis. N:MF said that the medical ccrrmunity generally 
agreed that there were "51 surgical procedures which should be done 
on an ambulatory basis unless specific reasons for hospi tal admissions 
are docunented." (Appeal Brief, Append ix 13.) NCMF adopted a pJsition 
statement on ambulatory surgery and notified physicians practicing in 
the District of Colunbia of this pol icy. NO'IF then monitored admissions 
for these surgical procedures and sent letters to physicians who did 
not conform to the policy. The letters informed the P"lysicians that 

4/ This criterion was part of a criteria section on "Special Actions 
to Address Identified Problems - Adverse Actions," which inclt.rled the 
following other sanction-related criteria for which NCMF did not receive 
points: 

Criterion II.B.2(b) warning letter(s) to institution(s) 

and/or practitioner(s) issued on actions which could lead 

to sanction recarrnendations. 

Criterion II.B.2(d) PSRO prepared recammendation(s) on 

sanction to Secretary and forwarded to appropriate party. 
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"continued inappropriate admissions will raise the need for pre-admission 
certification of these procedures." (Id.) NQ1F said of its activities: 

52 letters were sent to physicians concerning inpatient 
surgery which should have been provided in an ambulatory 
setting rather than an inpatient setting. Twenty six 
Eilysicians received one warning letter, covering a total 
of 36 procedures, 7 physicians received tv.o warning letters 
covering a total of 17 procedures and four fhysicians 
received three warning letters covering a total of 28 
procedures. As a result of these letters, the Eilysicians 
involved changed fran use of inpatient to ambulatory 
facili ties. 

(Appeal Brief, p. 18.) 

'Ihe secorx:l example involved developing a Memorandum of Understanding 
with Greater Southeast Carmunity fbspital. NQ1F explained that it 
negotiated with the fbspital; that the discussions culminated in a 
telegram notifying the fbspital that its authority to conduct review 
activities on behalf of N:MF would be withdrawn unless the agreement 
was signed; and that the agreement was signed the next day. (Apr:eal 
Brief, pp. 16, 19.) 

The third example involved a Eilysician who admitted patients into 
the hospital for taste and snell dysfunction tests. NCMF maintained 
that, after t01F action, the hospital involved retroactively denied 
same of the physician's admissions and established guidelines for 
pre-admission certification. (Appeal Brief, pp. 16-17, 19, and 
Appendix 15.) 

'Ihe Agency's Position 

The lV3'ency did not dispute that NCMF performed these activities (Tr. I, 
p. 75), but maintained that "a PSRO cannot meet the standards of criterion 
II.B.2(c) unless it has first issued a 'sanction reccmnendation.'" Y 

.y The Act provides that if, after giving reasonable notice and opportunity 
for discussion, a PSRO finds that practitioners and providers of health care 
are violating their obligations as defined under §1160(a), the PSRO may 
recamnend sanctions to the Secretary of HHS. (Section 1160(a) requires 
practitioners and providers to ensure that services to beneficiaries under 
the Act are provided only when and to the extent medically necessary, and 
that the services are of a quality which meets professionally reco;Jnized 
starrlards .) The Secretary then decides whether to impose sanctions. The 
sanctions which the Secretary may iJnp:)se are to exclude the practitioner 
fran eligibility to be reimbursed for services provided under the Act, either 
permanently or for a shorter perioo of time, or to require the practitioner 
to pay a rronetary penalty. (See §§1157 and 1160 of the Act.) 
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(Post-hearing Brief, p. 10.) 'Ihe Agency stated that to meet this criterion 
the PSRO had to have sent a "warning letter" which inclLrled a reference 
to possible fines or exclusion from the program. The Agency said that 
this PSRO had "not issued any warning letters to hospitals that could 
be classified as 'sanction recarmendations' wi thin the meaning of 
the Act, regulations, PSRO manual, and case law." (Id • ) 

'Ihe Agency's project officer testified at the hearing that he marked the 
criterion "not met" because: 

[i] t was the H:FA position that in order to be credited with 

a met on that item [II.B.2(c)], there must have been an 

adequate warning letter containing the language ••• as 

described in the prior criteria. So in order to meet that 

[II.B. 2 (c) ], you would have had to have a met on the prior 

item [II.B.2 (b)] • 


(Tr. II, p. 65.) 

'!he Chief of the (perations Planning and Policy Branch of the Agency's 
PSRO pr03ram also testified regarding the criterion. He said the reason 
for including sanction-related criteria in the evaluation was: 

the view of HCFA that PSROs which had actually warned 

a provider or practitioner that the sanction of 

exclusion or fine would occur were a high priority 

for continuation • • • • 


(Tr. II, p. 72.) He explained further: 

[t] he test here is the willingness of the PSRO to use all 

of the authorities at its disfQsal. The view of HCFA is 

that some PSROs are not willing to use all available means 

to accanplish the goals of the pr03ram, and, therefore are 

ineffective or less likely to be effective. 


(Tr. II, p. 73.) 

Discussion of Whether NCMF Met Criterion II.B.2(c) 

The Board is not persuaded that a cri ter ion which required the PSRO 
to "[VoQrk] with institution(s) and/or practioner(s) thereby eliminating 
the need to proceed with sanction recamnendations," can reasonably be 
interpreted to require that the PSRO actually have issued a statutory 
sanction recarmendation. 

'!he Act and the Program Manual state that the PSRO should attempt to 
resolve problems in a voluntary manner before recamnending sanctions. 
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The Program Manual also states that: 

[t]he legislative history of §1160 indicates that the 
PSRO in its operation is expected to use voluntary, 
educational nethods, and/or denial of payrrent as the 
initial and primary methods for correction of behavior 
which is inconsistent with the obligations of persons under 
this Title. 

(Chapter XX, §2005.2, p. 5, October 21, 1977.) 

In addition, the Chief of Program Operations Planning and Policy for' 
the Agency's PSRO program admitted that sanction is "neither the comron 
nor preferred method" of dealing with problems, and agreed that sanction 
was a "method of last resort." ( Tr. II, p. 73.) 

The Board is also not persuaded that in order to receive points for this 
criterion the PSRO had to issue a letter warning of the potential sanctions 
available to the Secretary under the Act. Although the regulations and 
Program Manual outline a procedure for dealing with potential sanctions 
which include the use of a warning letter, criterion II.B.2(c) did not 
say that such a process must be used to satisfy the criterion. This 
criterion on its face makes no mention of that requirement, and in 
addition, a different criterion -- II.B.2(b) -- deals specifically with 
whether a PSRO has issued warning letters. 

The Agency argued essentially that this criterion means more than it says. 
But the criterion simply does not say the substantial things the Agency 
would add to it by interpretation. The criterion does not specify the 
methods that a PSRO must have used to resolve problems. It would 
require an attenuated and unreasonable interpretation to say that one 
must infer from the term "worked with" in the criterion that NQ1F could 
only receive points if it had issued written threats of statutory 
sanctions before it "worked with" an institution or practitioner. 
Since the criterion is unambiguous on its face, we do not need to 
test it with alternative interpretations. 

The Act provides that sanctions can be taken against a practioner if the 
practitioner violates his obligations under §1160 of the Act. Section 
1160(a)( 2) specifically directs that practitioners not authorize a patient 
to be admitted as an inpatient unless it is necessary for the proper care 
of the patient. Two of the examples NQ1F submitted fit into that category. 
NQ1F could have recommended sanctions against the doctors who unnecessarily 
admitted patients for surgery or taste and snell dysfunction tests, if they 
had continued that practice. The Agency did not contest NQ1F's claim that the 
surgical procedures or tests at issue were inappropriate for inpatient care, 
or that NQ.1F satisfactorily resolved the problems. (See e.g., Tr. 1, p. 75.) 
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The Board therefore concludes that N::MF is entitled to fX)ints under criterion 
II.B.2(c) because it showed that it worked with institutions and practitioners 
and resolved problems which, if not resolved, could have led to sanctions 
urrler the Act. 

Conclusion 

The Board concludes that N:MF should receive 60 additional fX)ints on 
its evaluation for criterion II.B.2(c). This would raise N01F's total 
score to at least 1143 fX)ints, which is more than the 1105 points needed 
to p3.ss. It was not disputed that N01F met the other requirement of 
the evaluation, which was to receive passing scores on two of the three 
parts. Based on the foregoing analysis, the Board concludes that the 
decision permitting t01F's grant to expire should be reversed. 

/s/ 	Cecilia Sparks Ford 

/ s/ 	Norval D. (John) Set tIe 

/s/ 	Alexander G. Teitz 
Presiding Board Member 


