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DEPARTMENT OF HEALTH & HUMAN SERVICES





WITNESS AND RMO LETTER EXPLAINING INVESTIGATION

[DATE]

[Mr./Ms. Agency Witness]

[Address]







Re: 
[Complainant’s name]








Agency File No.:








Date Filed Formal:

Dear [Mr./Ms. Witness]

You have been identified as an individual who may have information concerning the above-referenced complaint of discrimination.  Please be advised that while all issues or claims accepted for investigation are identified in this letter, it is possible that they may not necessarily all apply to you.

Mr./Ms. [Complainant’s name] alleged that (s)he was discriminated against based on his/her [identify basis(es)] when: [identify accepted claim(s)].

EEO Investigation

An EEO Complaints Investigator will be assigned to conduct an investigation of the accepted issues and will contact you for the purpose of obtaining, under oath or affirmation, your responses to Complainant’s allegation(s).  If you possess any documents that support your responses, you should have copies of the documents available to provide the Investigator.  If there are individuals who can provide information concerning the allegations(s), you should be prepared to furnish the Investigator with their full name, position, office location, and telephone number, as well as a summary of the matters to which they can be expected to testify.  The Investigator will determine what interviews and documentation are necessary.

Please be assured that every effort will be made to give you ample opportunity to respond to the allegation(s) made by Complainant; however, the Investigator has sixty (60) calendar days from the date that the case is assigned to the Investigator in which to complete the investigation.  You are urged to avail yourself of this opportunity, as any failure by you to comment on the allegation(s) may be construed as an admission on your part that the allegation(s) is true.  Also, the Equal Employment Opportunity Commission (EEOC) has stated that agencies must articulate legitimate, non-discriminatory reasons for the action(s) taken that are specific, clear, and individualized otherwise discrimination could be inferred.

The EEOC has stated that generalized, conclusory, and vaporous reasons offer no substantive explanation for the agency’s action.  For instance, stating that the selectee was “better suited for 

the position,” or complainant was “not the best qualified” in a non-selection case is neither specific nor individualized.

Affidavit

Please make sure that you review your affidavit and make any necessary changes before signing it.  The information in the Report of Investigation (ROI) is protected by the Privacy Act, and the information contained therein may only be shared with those who have a need to know.  The affidavit reflects your responses to the allegation(s), and you should not collaborate with other Agency employees in completing the affidavit.  Also, you should not request that other employees review your affidavit.  Your affidavit will become part of the ROI that Complainant and others with a need to know will see.  It is important that the affidavit completely and accurately captures your responses to the Investigator’s questions and contains all the information you have to contribute to the allegation(s).  Your affidavit will be part of the complaint record and thus, may be used in making a decision on the case either by the Department or the EEOC.

Use of Official Time

Pursuant to Title 29 Code of Federal Regulations (C.F.R.) § 1614.605(b), you are entitled to a reasonable amount of official time to respond to Agency and EEOC requests for information regarding this complaint.  You are responsible for requesting official time in advance.  Except for mandatory situations when you must be released, such as investigations, mediations, and hearings, you and your manager should arrive at a mutual understanding as to the amount of official time to be used prior to your use of such time.  A copy of the Request for Approval to Use Official Time Form is enclosed for your convenience.

Office of the General Counsel Representation

As you may know, the Office of General Counsel (OGC) represents the Agency before the EEOC if Complainant elects a hearing.  Once Complainant elects a hearing before the EEOC, the EEO Office will contact OGC for an attorney to represent the agency during the hearing phase.  
Cooperation with the Investigation

Also, you should know that 45 C.F.R. § 73 requires all employees to assist Investigators in the performance of their duties or functions.  This requirement includes the giving of statements or evidence.  Furthermore, failure to provide the requested assistance may be cause for disciplinary action.  See § 73.735-1201.

Please be assured that all participants in this process are protected from retaliation or reprisal for having cooperated with the investigation.  If you have concerns regarding retaliation or reprisal, please contact the EEO office immediately.

Preservation of Evidence and Records

If you are an official who maintains records relative to the complaint, please preserve all existing records.  Your failure to do so may cause the complaint adjudicator or the EEOC to draw an adverse inference that the requested information or testimony would have reflected unfavorably on the party failing to provide the requested information.

The complaint will be investigated as quickly and thoroughly as possible in an effort to minimize interference with your operational responsibilities.  The regulations governing these proceedings impose strict time limitations on the EEO complaint process; therefore, we strongly encourage you to cooperate with the Investigator and submit your affidavit in a timely fashion.  

If you have any questions concerning these procedures, please call [Name, Title] at [phone number].






Sincerely,






[Name]






[Title]






[Agency (OPDIV): Optional]

Enclosure

Revised 10/05

Revised 10/05


