HHS Policy on the Purchase of Food with Appropriated Funds


MEMORANDUM
06/12/07
To:

Staff Division Heads


Operating Division Heads
From:

Joe W. Ellis   /s/   


Assistant Secretary for Administration and Management
Subject: 
HHS Policy on the Purchase of Food with Appropriated Funds 

The July 26, 2005 and October 12, 2004 memoranda articulating the Department’s policy on the use of appropriated funds for food are hereby superseded by the attached policy.  The general principle stated in those memoranda remains unchanged; that is, food cannot be purchased with appropriated funds unless it can be established that the provision of food is a necessary expense and one of the four established exceptions listed in the policy is applicable.
In addition, when none of these four exceptions apply, the policy establishes a Departmental waiver process that OPDIVs and STAFFDIVs may use.  Waiver requests to purchase food using appropriated funds must be submitted to the respective OPDIV or STAFFDIV Head (or designee) for review and signature, and must meet all three criteria detailed in the policy.  
Should any questions arise on the interpretation of the stated policy, exceptions to the stated policy, or waivers from the stated policy, you may wish to consult with the Deputy Assistant Secretary for Acquisition Management and Policy, within the Office of the Assistant Secretary for Administration and Management (ASAM).  Please share this transmittal memorandum and the attached policy with all appropriate officials within your OPDIVs or STAFFDIVs.
Attachment
As a general principle, food cannot be purchased with appropriated funds unless it can be established that the provision of food is a necessary expense and one of the following four established exceptions applies:

(1) The Government Employees Training Act (GETA) permits an agency to use appropriated funds for necessary expenses incident to an authorized employee training program, including food expenses.  The relevant official must determine that the event qualifies under GETA as training of the agency's employees and the provision of food is necessary to achieve the objectives of the training.  In addition, in certain circumstances, GETA permits agencies to pay for government employees' attendance at a government or non-government conference (that constitutes an authorized employee training program) which includes food.  If the registration fee includes the cost of food and the cost of food cannot be separated from the registration fee, HHS may pay the registration fee if the food costs are only incidental compared with the cost of the program.  If the fee for food can be separated from the fee for attendance, HHS may pay for the food portion of the registration fee only if (1) the meals are incidental to the meeting; (2) attendance at the meal is necessary for full participation in the meeting; and (3) the employee is not free to have a meal elsewhere without missing an essential part of the conference, e.g., speeches, formal discussions during the meal.  Agencies are never permitted to use appropriations to supply food items for routine business meetings.

(2) The Government Employees’ Incentive Awards Act authorizes the use of appropriated funds to provide food at federal employees’ awards ceremonies when it has been determined that such food would materially enhance the awards ceremony in furtherance of the objectives of the awards.  However, awards ceremonies must emphasize public recognition of the employees’ performance and allow other employees to honor and congratulate colleagues.  Therefore, the ceremonies cannot be limited to just the employees receiving the awards.

(3) There are other statutory exceptions which may apply such as when the Department or one of its Operating Divisions (OPDIVs) or Staff Divisions (STAFFDIVs) has been granted statutory authority to accept and retain gifts.  In that event, the agency may use all or a portion of the gift to purchase food if deemed to be consistent with any condition on the gift and it is determined by the appropriate official that food is a necessary expense.  Another example is when the Department or one of its OPDIVs has been given statutory authority to accept uncompensated services and to contract for necessary services to support the volunteer effort, which may, under certain circumstances, include the purchase of food. 

(4) There is a limited exception for extreme emergencies involving imminent danger to human life or the destruction of federal property.  This exception, however, is available only in rare situations and is heavily dependent on the facts presented in a particular situation.

When none of the above four exceptions apply, OPDIVs and STAFFDIVs may avail themselves of the Department’s waiver process, as articulated below.

Any waiver requests to purchase food using appropriated funds must be submitted to the respective OPDIV or STAFFDIV Head (or designee) for review and signature.  At a minimum, waiver requests must include an explanation and supporting documentation detailing the basis for requesting a waiver and the estimated cost for the food.

The standard for review is extremely high and a compelling case must be made to justify granting any requested waiver.  OPDIV or STAFFDIV Heads (or designees) should grant such requests only under rare circumstances.  The waivers shall be limited to certain formal conferences (as referenced in (1)(a) below) or cultural awareness events where food samples are proposed to be provided (as referenced in (1)(b) below).

Specifically, any request for waiver must meet all three of the following conditions:

(1) All criteria set forth in either (a) or (b) below are satisfied fully:

(a) The criteria under GAO Decision #B-300826, dated March 3, 2005 at www.gao.gov/decisions/appro/300826.htm (related to food at government-sponsored conferences) (also see related GAO Decision #B-306663, dated January 4, 2006, at www.gao.gov/decisions/appro/306663.htm which supports #B-300826) which are as follows: (1) the meals and refreshments are incidental to the formal conference, (2) attendance at the meals and when refreshments are served is important for the host agency to ensure attendees’ full participation in essential discussions, lectures, or speeches concerning the purpose of the formal conference, and (3) the meals and refreshments are part of a formal conference that includes not just the meals and refreshments and discussions, speeches, lectures, or other business that may take place when the meals and refreshments are served, but also includes substantial functions occurring separately from when the food is served.

(b) The criteria under GAO Decision #B-199387, dated March 23, 1982 at http://redbook.gao.gov/15/fl0072085.php (related to cultural awareness celebrations) which are as follows:  (1) the food to be paid for from appropriated funds is referred to as "samples" and is provided as a separate event from a meal, i.e., not provided as a meal or snack, (2) the food has a nominal cost and servings are of minimal proportion, and (3) samples serve an educational function and are clearly related to the aim of promoting cultural awareness objectives. 
(2) The criticality of the waiver request to statutory responsibilities and missions (including essential accommodations for disabled employees) is demonstrated unequivocally.  For example, if an OPDIV or STAFFDIV were to demonstrate a clear nexus between the waiver request and a Departmental Objective, an Executive Performance Plan, the Department’s Strategic Plan, Government Performance and Results Act goals, etc., that could support satisfaction of the criticality criterion.

(3) There shall be no harmful impact on financial resources.  For example, this could be demonstrated when an OPDIV or STAFFDIV expends minimal costs for food without sacrificing achievement of critical cost, schedule and performance goals.

Copies of all signed waivers shall be sent to the Director, Division of Acquisition Policy, ASAM/Office of Acquisition Management and Policy, in Room 336E of the Hubert H. Humphrey Building.  
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