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TO: Heads of Operating Divisions and Staff Divisions.

SUBJECT: Review of Pre-Award Documentation--Grants and Cooperative Agreements.

REFERENCES: 45 CFR 74 Subpart B; 45 CFR 92 Subpart B; Grants Policy Directives (GPDs) 1.03, 2.02, 2.03, and 2.04; Awarding Agency Grants Administration Manual (AAGAM) 1.03.103, 2.02.102, 2.03.103, and 2.04.104A.

APPLICABILITY: HHS Operating Divisions and Staff Divisions with authority to award grants and cooperative agreements (hereafter referred to as “OPDIVs”).

EFFECTIVE DATE: AT 2002-1 was effective on October 1, 2002. OGMP AT 2003-3, which revises and supersedes OGAM AT 2002-1, is effective on (October 1, 2003). This AT remains in effect until further modified, superseded, or rescinded.

SUMMARY OF SIGNIFICANT CHANGES FROM OGAM AT 2002-1:

The following summarizes the major differences between OGAM AT 2002-1 and the contents of this revision issued by the Office of Grants Management and Policy (OGMP)
:

· Clarifies that “funding opportunity announcement” includes application guidance or instructions that are issued separately from a public announcement in the Federal Register or the NIH Guide for Grants and Contracts.

· Explicitly states exclusion for “medical” activities under discretionary grant programs, including investigator-initiated applications submitted to the National Institutes of Health’s (NIH’s) Center for Scientific Review (CSR).

· Provides, by category, documents required to be submitted to Grant Review for OGMP review and the timing of their submission, and includes citations to applicable portions of AAGAM chapters.

· Establishes a threshold below which justifications for single-source program expansion supplements need not be submitted for ASAM concurrence.

· Establishes means and place of submission and a time frame for OGMP review.

· Specifies possible actions that OGMP may take on the basis of documents submitted.

· Indicates OGMP intent to review the Federal Register and the NIH Guide for Grants and Contracts to determine if required documents have been submitted before publication, and whether published material is consistent with the outcome of the OGMP review.

BACKGROUND: As one of several initiatives designed to ensure that the Department meets the President’s Management Agenda initiatives to improve the management and performance of the Federal government, OGM under the Office of Grants and Acquisition Management (OGAM) within the Office of the Assistant Secretary for Administration and Management (ASAM), was authorized by the Secretary to conduct a Departmental review of grants management activities involving the pre-award process. OGM gave special attention to OPDIV funding opportunity announcements in order to promote uniform implementation among OPDIVs, develop best practices, afford greater efficiencies and increased accountability, and ensure that announcements are consistent with departmental regulations and policies.

That review found that OPDIVs have not, in all cases, adhered to or uniformly implemented applicable departmental regulations and policies established in the HHS GPD System, including the GPDs and OPDIV implementation through the AAGAM
 or individual OPDIV manuals. While the primary focus of the OGM review was announcements of competing funding opportunities, there were other related findings.  As a result of its review, OGM identified issues with OPDIV practices related to the form and content of announcements of competing funding opportunities as well as issues related to exceptions to maximum competition and choice of award instrument.

The policies OGM used as benchmarks in making its evaluation include: 

· GPD 2.02, Selection of Award Instrument, which sets forth the distinctions between and among financial assistance (grants and cooperative agreements) and acquisition instruments, and AAGAM Chapter 2.02.102.

· GPD 2.03, Information for Potential Applicants for Competing Grants, which outlines the minimum content requirements for announcements, generally reflects longstanding departmental requirements concerning the use, content, and timing of announcements and AAGAM Chapter 2.03.l03.  The GPD uses the term “program announcement;” however, the AAGAM implementation adopted the term “announcement of competing funding opportunity” as the umbrella term to more appropriately differentiate among the different types of announcements.

· GPD 2.04, Awarding Grants, which specifies, among other things, the requirement to maximize competition for grants and cooperative agreements and AAGAM Chapter 2.04.104A.

PURPOSE: The purpose of this AT is to ensure consistent and compliant pre-award practices, including enhancing the quality of documentation and information that will affect the public.

ACTION: OPDIVs must adhere to the above-referenced regulations and policies and the following, which establishes internal HHS clearance requirements.

OGMP/ASAM REVIEW REQUIREMENT: Consistent with its oversight role, to ensure effective planning for the award of grants and cooperative agreements, until further notice, OPDIVs must submit to OGMP for review, before publication, issuance, or other action affecting an entity(s) external to HHS, individual announcements of competing funding opportunities (or equivalent) and justifications for types of awards for which notices inviting applications will not be published (whether in the Federal Register or the NIH Guide for Grants and Contracts) or otherwise be made publicly available (whether through posting on a Web site or a letter to all eligible applicants).  The one exception is an urgent situation in which the OPDIV must obtain applications before the OGMP review process can be completed.

For purposes of applying the HHS policies and the requirements of this AT, an announcement of a competing funding opportunity is the document that provides detailed guidance to applicants concerning the funding opportunity and application requirements.  This information may be in the form of a proposed announcement to be published in the Federal Register or application guidance or instructions provided to a known universe of applicants, e.g., States, or generally available to any requester following Federal Register publication of summary information in a “preview” or “snapshot” format. Justifications are documents internal to the OPDIV. 

For non-medical programs and activities
 under discretionary grant programs, the following documents must be submitted for OGMP/ASAM review:

1.
Fully competitive opportunities or those where eligibility is limited by statute or regulation--proposed Federal Register announcement or equivalent, whether a notice in the NIH Guide for Grants and Contracts or a letter, Web site posting, or other invitation to all eligible applicants, before submission for publication or before public posting or issuance. 
(AAGAM 2.03.103-3C; 2.04.104-4E)

2.
Limited competition for new or competing continuation awards or program expansion supplements where eligibility is not limited by statute or regulation and the circumstances are not urgent--proposed Federal Register announcement or equivalent (whether a notice in the NIH Guide for Grants and Contracts or a letter, Web site posting, or other invitation to all eligible applicants) and supporting justification (signed by the OPDIV’s Chief Grants Management Officer (CGMO), the Head of the OPDIV, or a designee that reports directly to the Head of the OPDIV) before submission for publication or before public posting or issuance. (AAGAM 2.03.103-4E; 2.04.104A-5A.3.b)

3.
Single-source awards other than “hard” earmarks, urgent awards, and program expansion supplements exceeding $100,000 or 25 percent of the total approved budget for the budget period being supplemented, whichever is less--justification signed by the Head of the OPDIV or a designee that reports directly to the Head of the OPDIV and supporting documentation (e.g., results of advance Federal Register notice if required) before formal contact with the proposed recipient and request for development of an application
. 
(AAGAM 2.04.104A-5A.1.b; 2.04.104A-5A.1.d(1)(c)(i); 2.04.104A-5A.1.e; 
2.04.104A-5A.1.e(4)(d)) 

4.
Urgent awards (whether on a single-source or limited competition basis)--justification signed by the Head of the OPDIV or a designee that reports directly to the Head of the OPDIV before formal contact with the proposed recipient and request for development of an application; however, if urgent awards will be made pursuant to a Presidential declaration, applications may be requested before approval of the justification, but awards may not be made unless the OPDIV has an approved justification and ASAM concurrence. 
(AAGAM 2.04.104A-5A.1.d(1)(a); 2.04.104A-5A.1.f(2) and (3))

5. Unsolicited requests for funding
 that will be considered for funding apart from an ongoing, pending, or planned competition--a justification signed by the Head of the OPDIV or designee that reports directly to the Head of the OPDIV) before an applicant may be requested to submit a formal application or, if a formal application was submitted as part of the original request, before the application may be presented for objective review. 
(AAGAM 2.04.104A-5A.1.f(2)(c))

To ensure the most efficient review possible, OPDIVs should not submit documents to OGMP/ASAM for review until all internal OPDIV clearances have been obtained. Submissions should be in a form ready for publication, issuance, or other formal action. Once OGMP/ASAM provides comments to the OPDIV and OPDIVs make conforming changes, OPDIVs should not make additional substantive changes.

OPDIVs should submit not only the announcement (or equivalent) or justification but also any information that supports those documents that would aid in their understanding and review, such as statutory language, information based on programmatic evaluations, or responses to previous announcements. 

The OGMP/ASAM review may result in concurrence, non-concurrence, or conditional concurrence. OPDIVs must take or refrain from taking action based on the OGMP/ASAM response.

Required documents should be submitted electronically to “Grant Review” (located under the departmental e-mail system) by the OPDIV’s CGMO. Supporting documentation also should be submitted electronically to the extent possible.  The Grant Review Gatekeeper will acknowledge receipt and provide an indication of when the OPDIV can expect a response. OPDIVs should allow 6 business days for OGMP/ASAM review; however, an expedited review may be requested for urgent awards or on other appropriate bases, e.g., congressional interest.

To ensure clarity and consistency in the application of this AT, OPDIVs are advised that the topics encompassed in this directive, regardless of the status of cited policy documents, are effective immediately and will remain in effect until further notice.  If OGMP/ASAM determines that OPDIVs are not adhering to policy requirements and the requirements of this AT, OGMP/ASAM may require that publication of funding opportunity announcements or issuance of single-source awards be delayed pending resolution of identified issues or may take other appropriate action.

Upon completion of the OGMP/ASAM review, the submitting OPDIV will receive a written response by e-mail through Grant Review indicating the outcome of the review and any required follow-up action, e.g., the announcement may be published as submitted and no further action is necessary; Grant Review has issues with or questions about the justification that must be addressed or resolved before an announcement or application guidance may be cleared for publication or issuance; or, subject to accommodation of specific recommendations and provision of a courtesy copy of the amended announcement to Grant Review, the announcement may be published. 

OGMP/ASAM will review announcements published in the Federal Register and the NIH Guide for Grants and Contracts to determine whether they were provided to Grant Review as required and, if so, whether Grant Review comments and concerns were addressed. OGMP also will review Federal Register notices of intent to make a single-source (including urgent) or unsolicited award to ensure that the underlying justification was submitted to Grant Review as required and, if so, that it is consistent with ASAM action on the justification. (AAGAM 2.04.104A-5A.1.c; 2.04.104A-5B; 2.04.104A-5A.1.d(1)(c)(ii); 2.04.104A-5A.1.e(7); 2.04.104A-5A.1(f)(5); 2.04.104A-5A.3.c; 2.03.103-4E)

Announcements of Competing Funding Opportunities

The following information is provided both to remind OPDIVs of policy requirements and to indicate problem areas found to date in reviewing announcements of competing funding opportunities.

Authority
· Prior to developing a funding announcement, OPDIVS must ensure that there is an applicable statutory authority allowing for the award of a grant or cooperative agreement.

· OPDIVs must identify appropriate single-case or class deviations as part of developing the announcement and must receive approval for any required deviation before publishing the announcement.  When submitting an announcement to OGMP/ASAM for approval (as specified below), OPDIVs should indicate any deviation(s) requested and the status of the request(s) for approval. 

Timing
· OPDIVs must publish announcements of competing funding opportunities as early as possible, thereby providing applicants ample time to prepare and submit applications.  GPD 2.03B.3 and .4 specifies that “OPDIVs should publish their program announcements as early as feasible,” and “are encouraged to provide applicants at least 60 days from the date of publication of a program announcement to prepare and submit applications; however, no less than 30 days shall be provided when there is competition for funds.”

Eligibility

· Explicitly identify all eligible entities, such as non-profits, state and local agencies, etc. 

· Consistent with the Secretary’s September 13, 2001, memorandum to OPDIV heads regarding funding notices, where nonprofits and community organizations are eligible to apply, include, as appropriate, “faith-based organizations are eligible to apply for these [appropriate insert].”

· OPDIVs may not circumvent the requirement for maximum competition. Review criteria that are so restrictive that only one organization could qualify or eligibility criteria that are so narrowly defined as to unreasonably limit the potential pool of applicants who may apply (e.g., applicants must have at least 15 years of experience in a given area) violate HHS policy.  This is a particular concern where the stated intent is to make only one award where the OPDIV and the eligibility or review criteria point to a single pre-determined source. 

· As required by GPD 2.03D.1(b), if there is an upper limit on an applicant’s proposed budget, specify the impact of exceeding the limit on the eligibility of the application to be accepted for review (i.e. if an applicant’s budget is over a $250,000 limit, state that the application will be returned without review).

Other Content Reminders

· Write succinct, focused, and clear funding announcements.  Define any terms that could potentially be confusing.  Spell out acronyms the first time used. According to GPD 2.03B, “Program announcements for competing funding opportunities should be as clear and comprehensive as possible to limit the need for potential applicant consultation.”

· Include the HHS heading, “Department of Health and Human Services,” in every announcement, as well as listing the OPDIV.

· State the Catalog of Federal Domestic Assistance (CFDA) number on the first page of the announcement. Verify that the correct CFDA number is cited.

· Describe how to obtain an application package, as required by GPD 2.03D.1(d).  Do not include the application package as part of the published announcement; instead, refer applicants to where they may obtain the complete package. Provide contact information that includes both a URL and a telephone number. 

· State the number and types of awards (i.e. grants, cooperative agreements) to be funded, and state the amount of aggregate funds available [GDP 2.03D.1(b)]. 

· As required by GPD 2.03D.1(g), explicitly state whether matching or cost-sharing requirements apply to the award. If applicable, the announcement must state the manner in which proposed matching or cost sharing will be evaluated in the funding competition.  If not applicable, the announcement must so state.
· If a numeric scale is used for evaluation criteria, weights must add up to the maximum allowable on the scale (typically 100 points).

· Explicitly state whether or not Executive Order 12372, Intergovernmental Review of Federal Programs, and 45 CFR 100 Intergovernmental Review of Department of Health and Human Services Programs and Activities [GDP 2.03D.1(j)] are applicable to the award.  If applicable, include the website where the current State Single Point of Contact (SPOC) list is available. If not applicable, the announcement must so state.

· If a “Use of Funds” or “Budgetary Information” section is included, specifically describe and clarify allowable and unallowable costs.

· Provide the URL for any applicable references.  For example, applications including references to poverty guidelines should provide the URL for the current HHS Poverty Income Guidelines.

· When more than one activity is included in the same funding announcement, clearly delineate the guidelines for each activity, including the deadline for application submission, and clarify restrictions.  For example, state if applicants are not able to apply for all activities.

Application Submission 

· If a letter of intent is required, outline guidance for the letter, deadline requirements, and the impact if the letter is not submitted.  

· Indicate how applications may be submitted as well as any limitations on the means of submission (e.g. regular mail, fax, but not by e-mail).

· The announcement can only require an applicant provide one original and two copies of an application, as stated in the regulations, unless additional copies are approved pursuant to 5 CFR Part 1320.  Do not circumvent the requirements of the regulations by recommending that applicants voluntarily supply extra copies of applications for efficiency or convenience sake. 

· Indicate whether your office will or will not notify applicants of receipt of their applications. If you will acknowledge receipt, indicate in what manner. 

Single-Source Applications and Awards
· Single-source awards should not be made when competition is possible.  As required by GPD 2.04B, “It is HHS policy to maximize competition to the greatest extent practicable.” Given the purpose of grants and cooperative agreements and the nature of HHS grant programs, single-source awards should be used only in very limited instances.  Because it is not possible to define all of these circumstances in advance, OGMP/ASAM in cooperation with the OPDIVs have developed detailed justification and publications requirements in AAGAM 2.04.104A. (NOTE: To more appropriately describe these applications/awards, the term “single-source” has been substituted for “sole source.” These requirements vary based on the type of single-source award proposed. When a formal justification is required by that chapter, it must be submitted to ASAM for review before an application may be requested from the proposed source (see “OGMP/ASAM Review Requirement” above).

· As required by GPD 2.04F and AAGAM 2.04.104A, justifications must include a detailed explanation, substantiated by documented evidence, where appropriate as to how the agency determined that there is only a single-source for the proposed award.  Evidence may include, but is not limited to, results from an Internet search or a market survey.

· OPDIVs are required to publish a notice of intent to make a single-source award prior to or concurrent with the award.  This is intended as a summary notice and must be consistent with the basis for the award contained in the approved single-source justification.  The application guidance or instructions to the applicant, while organized to the extent appropriate like a funding opportunity announcement, should not be published (either in the Federal Register or in the NIH Guide for Grants and Contracts, as applicable).

· OPDIVs are not required to publish any additional information related to a proposed single-source award unless, as the result of review of a proposed single-source justification for a new award or renewal of an award originally made on a single-source basis, the Grants Management Officer or CGMO determines that a Federal Register notice must be published before the justification can be forwarded to the Head of the OPDIV for approval.

Award Instrument Selection
· A grant or cooperative agreement should not be offered for circumstances under which a contract would be the appropriate legal instrument.  A contract should be used “when the principal purpose of a transaction is acquisition, by purchase, lease, or barter, of property or services for the direct benefit or use of the Federal Government” (GPD 2.02C.2). This is a particular concern in single-source situations.

· Similarly, OPDIVs must ensure that grants are not being offered for circumstances under which cooperative agreements are more appropriate, and vice versa.  As required by GPD 2.02D, “The distinguishing feature between a grant and cooperative agreement is that, under a cooperative agreement, substantial involvement is anticipated between the awarding office and the recipient during performance of the funded activity.”  If the intended award is a cooperative agreement, the funding opportunity announcement (or equivalent) must specifically address the responsibilities of both the recipient and the awarding office in the resulting cooperative agreement.  

AUTHORIZING OFFICIAL: 



/s/

Charles Havekost

Acting Director, Office of Grants Management and Policy

�  Effective June 12, 2003, the realignment of functions within the Office of Assistant Secretary for Administration and Management resulted in the Office of Grants Management becoming the Office of Grants Management and Policy and the Office of Grants and Acquisition Management being dissolved with the Acquisition component becoming a separate office, the Office of Acquisition Management and Policy.


� AAGAM Chapters 2.02.102 and 2.03.103 became effective August 31, 2002; AAGAM Chapter 2.04.104A was initially drafted in the summer of 2002, issued on September 2, 2003 with an effective date of October 2, 2003. 


� Medical programs and activities are those supporting basic or clinical research.


� If a program expansion supplement is initiated by a recipient, the OGMP review must occur before the request undergoes objective review.


� This category of activity does not include investigator-initiated research applications submitted to CSR, NIH for new or competing continuation support apart from an OPDIV request as provided in AAGAM 2.04.104A-5A.2.b or to recipient-initiated requests for expansion of such projects.
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