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DECISION 

The Ohio Department of P~blic Weltare (Ohio, stato), app~a16d 
5634,646 of a disallowance of S2,424,232 by the Health Care 
Financing Administration (HCFA, A~ency). The 52,424,232 had been 
paid to the State based on reports for the quarters ended ~arch 31 
through September 30, 1977 and represented the tederal ahare of 
pa~ents for services to Medicaid recipients by Skilled nursin9 and 
lnte~ediate care facilities whiCh had lost their certification. 
The $634,646 had been paid by the State pursuant to the orders 
of State courts in actions brou~ht by the facilities aeeklng to 
prevent the withdrawal of State support tor servlce9 to Kedicaid 
recipients. 

Backuround 

Title XIX of the SoCial Security Act and imple~enting re9ulations 
authorize federal financial participation (FFP) in payments to 
certitied facilities (providers).ll This case involves the inter
pretation ot regulations ~ntitlin9 the State to FFP under certain 
circumstances in court-ordered payments to facilities which lacked 
certification. 

Pur6uant to 45 eFR 20S.10(b)C)) (1976), FFP is available for: 

Payments of aS6istance within the scope of Federally aided 
public assistance progra~a made in accordance with a court 
order. 

11 To qualify for FFP under Title XIX ot the Social Security Act, 
a state must have a plan requiring periodic inspections (surveys), 
a dete~inatlon that a facility (provider) meets applicable require
ments (certification), and an aQreement with the proviuer (proVider 
aQreement) that it will keep the necessary records and furnish them 
to the state upon request. 42 U.S.C. 1396a(19), (26), (27), (31), 
(33), and (36). ImplementinQ regulations require a~rvoys at least 
every 12 months, ~ake the period of certification coterNinous with 
that of the provider agree~ent, and Qenerally Ii_it that tera to 
12 months or les8. 42 CFR 4]1.107, 442.l2, 442.15 (1978 - 197911 
42 CFR Part 449 (19771, and 45 CFR Part 249 (1970 - 1976). 
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In Ohio Depart!ll8nt of PuDlic welfare, ~clsion HO. 17), April JO. 
1981, the Soard held that under 45 erR 20~.lO(b)(3), promulQated 
in 1973, and a December 1970 PrCXIram Re<;lulation Guide (PRG-ll) 
interpreting the regulations then in effect, ffP was available 
subsequent to loss of certification where ll. facility contests the 
tec.lnation or nonrenewal and a court orders the State to continue 
paYMents pending the adjudication of the adverse action. Having 
decided the law, the Board returned the cases to the parties to 
apply it to the facts, which had not been completely developed. 
This appeal involved the slime facilities and periods of service 
as onlll of the cases il'l Decision No. 113--Docket No. 80-)O-Qll-HC. 

The lesues in this appeal were: 

(11	 Whether the docU.IIlentation Offered by the St;:lte for 
13 f;:lcilities showed that certain p;:lyments to those 
facilities were made pending the kind at adjudication 
which entitles the State to PPP under PRG-ll and 
45 CPR 205.10Lb) (3). 

we find that the State did make such a showing with 
reepect to 11 of the 13 facilities.l/ 

(2)	 Whether PFP is available in paymonts for services 
rendered prior to the date of an acceptable court 
order. where tho f«cillty billed the State for the 
services in a VOucher subqitted atter the court order. 

we tind that FFP is aV;:lilable tor auch payments, 
except where notice of decertification fal15 between 
tho beginning of the period at covered services and 
the date of the court order. In that circumstance. 
FPP runa from the date of notice. 

Our holding is b;:lsed on the parties' su!)missione, the telephone 
conferences on August 27, November 22, November 23, and December 6, 
1982 laa reflected In the 80ard summaries of the conferences); 

~I The State appealed HeFA'e adverse determination on the documen
tation on 18 facilities, but in the course of the appeal the State 
suo-itted additional documentation and HCFA revereed itself on five 
facilities. Approximatelv five months after the notice of «ppeal, 
the State «tteMDted to appeal on three other facilitles (Cuy-La, 
Fountain Park, «nd Woodlawn). The Board rejected this attempt ae 
untimely. 
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the	 Notic~ of Teleconference d~ted October 7 ~nd the telephone 
conference of October IS, 1982; the rejection ot pdrt of the 
appeal on November 12, 1982; and the Board's letter dated 
November 15, 1982. 

Discussion 

1.	 FFP is not available to reimburse the State for court 
ordered payments where a fdcility is merely seekina more 
t~e to aChieve compliance. 

a.	 The parties' argu=ents 

HCfA argued that FFP vas not allowable in payments to decerti 
fied facilities which had obtained the court orders in question 
for the purpose ot obtdining more time to achieve compliance, 
or to try to compel the State to grant a wdiver of long-term 
care facility requirements. HCFA a180 refused FFP if it CQuid 
not deterMine that the purpoee of the court action was to 
~ppeal an adV6~ae ce~tification decision. HCFA cited the 
Board's st~teftent in Qn12 that an Appendix loffered by way of 
guidance to the parties) did not include facilities which hsd 
obtained court ordera -intended merely to give the facility 
more time to achieve compliance.- Decision No. 173, p. 15. 
HCPA contended that it was not sufficient that a facility be 
in the p~ocedural posture of contestinQ its decertification 
by tiling an action in court: it must Iilither contend full 
c~pliance or deny the existence ot any defects. 

The State argued that it was sufficient if thlil facility in 
question was contesting its decertification. The State 
contended that the Board should not examine the motives of a 
facility seeking court review of ite decertification, citing 
Pennsylvania Department of Public welfare, Decision No. 217, 
September 30, 1981, and Wisconsin Department of Health and 
Social service8, Decision No. 276, JII/1rch 31. 1982. State 
submiS8ion 7/22/82, pp. 3, 4. 

b.	 The Soard cases 

The	 State quoted Pennsylvania as holding (Decision, p. 4), 

•• the sentence (referring to page IS of Decision 
No. 1731 emphasized that the order staying terminlltion 
must not be intended merely to give a facility more 
time to achieve compliance. The kgency /lsks us to make 
circumstantial inferences concerning the motives of the 
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facility and the State in mainlalnino an appeal, but we 
decline to do 50 •. we assume that when a facility 
takes an a eal it is rimartl contestl" the stateTs 
ecleion and 1s not merely seeking time to achieve 

compliance. (EMphasis added by Ohio) 

The Slate's reliance on Pennsylvania 18 weakened by its 
failure to aCknowledQe that the Board dtstin9uished that csse 
from QhlQ. The complete statement includes the qualifier that 
"(tlha facility took advantage of a ;tatutory rloht [of appeal] 
• . • Given such a etatutory provision, we assUlIle •• • Ohio 
does not have a statutory provider appeal process. Gilbride, 
Telephone Conference 10/15/82. In Wisconsin also there was 
a statutory appeal process, althou9h the Board did not 
specifically ~ention that factor in Its decision. 

Even 50, in New York Depextrnent of Social Servicell, Decision 
NO. 181, May 29, 1981, the Board held that· lilt i8 not a bar 
[to the application of 45 erR 205.l0(bH3)) that the order [to 
continue payDIentsJ WllS pending (lIppellllJ helllrinl:!JS on the issue 
of transfer trauma, rllther than the provider's deficiencies." 
(Emphlllaia added) (p. 19)]/ Thus, New York is llluthOrity for 
lIllowing FFP where a court order Is obtained in a case involv
Ing neither II clai~ of compliance nor a denial of deficlencies. 
And aithoul:lh it may be aCl:lued that the patients wlllnted the 
court to give the facility more time to lllchieve compliance, 
the main thrust of the lIction was to obtain a helllrinQ on the 
relative riSk of transfer trauma verlus the risk of harN fro~ 

the type of deficiency which occasioned the decertification." 

We conciude thllt it il not necessary to decide whether the 
Board's holdings in Pennsylvania and Wisconsin apply only to 
atatel with atllltutory appeal provisIons. As indicated in the 
first Ohio decIsion, we hold that where the pleadings showed 
on therr-face that a facility was merely seeking additional 
tiNe to come into compliance--eesentially a plea to the court 
to use its powers of equity--there waa no provider appeal 
within the meaning of PRG-li and ~5 CPR 205.10(D)(Jl. And. 
as indicated In the New York decision, we hold that ~here the 
pleadings shoved on their face that the court was asked to 

3/ That part of the New York decision involved a court order 
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dQte~ine whether the State had II proper legal and factual 
basis to decertify, there was a provider appeal. ThuI, based 
on the pleadings without making circumstantial inferences 
concerning the Illotives of the facilities, we uphold IICl"A on 
two ot the facilities (Hary Grove and Sarah's Rest Haven) 
and reveree on the remaining 11. As our discu8sion of the 
individual facilities below shows in ~or8 datall, we aleo 
conclude that the inclusion ot an appeal from the denial of 
II waiver did not bar the availability of FFP {this WIlS II 
lJubissuel. We find that a waiver appeal. at least where 
it ia one of ",evera! qroundg tor appeal, iA sufficiently 
similar to Is5u8s which both the Board and He FA have decided 
entitle the St.lte to FFP pendin<;l appeal. 

c. Mary Grove and Sarah's ReAt Haven 

HCPA defended its denial of PPP with respect to ~ary Grove 
by pointing to tho admission in paragraph 3 of the facility's 
complaint. This paragraph stated that so~e of the corrections 
required for certification had been contracted for but not 
completed (due to the inability to secure materials). Tele
phone Conference (Teleconference) 10/15/82. Ohio countered 
by noting the facility's characteri~ation of "so-called 
deficiencies" in paragraph" of ·the complaint. ll. We find 
that such a va<;jue <;jeneral roference without more i8 not a 
dental of defici.ncie~ and not sufficient to constitute a 
provider appeal entitlin<;j the State to FFF. 

Sarah's Rest Haven had been sold in 1973, apparently on the 
condition that the new owners would install a sprinkler 
systeM. Adminietrative Record (ARl, Tab 2 1. HePA reli8CI 
on admissions in the facility's complaint that the new owners 
failed to co-plete the sprinkler system and seyeral other 
needed i.provementa, resulting in the facility's decertifi
cation. Teleconference 10/15/82. The complaint recites 
that the ori<;linal owner~ reaCQuired the facility and wanted 
to Maintain the status quo until they coul~ complete the 
improvements. When aaked how this eltuation could be 
distinguished from the 2hl2 guidance omitting court orders 
-intended lIerely to give the facility more ti"'e~, the attorney 
for the State adlllitted this wa" a -tough one." td. We find 
it cannot be distinguished and uphold HeFA's disiTlowance 
pertaining to this fac11ity. 

d. Park Avenue 

Thero were tvo court actions by this ~acility. Our decision 
is based on the one which resulted in the temporary restraining 
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order dated January 7. 1977. prohtbttin<;l the Ohio Depart
~ent of Publie Welfare fram relocating Medicaid recipients or 
stopping paymenta tor the care of recipients. AR Tab 2 i. 
HeFA argued that FFP 18 not available because the Complaint 
(specifically paragraph 5) failed to allege th~t the facility 
vas in coapliance. ~ .• Teleconterence 10/15/82. Ohio con
tended that the allegation in paragraph 5 that decertification 
was in Violation of the facility's rights un~er tederal law 
"'8S ,",utficlel'lt. rd. We note also th/lt tho t'ilIcility ailol/ed 
in paragraph 5 that it had taken "every step requested by the 
State .•• to comply •• ," AR Tab 2 i. We find this facility 
was engaged 11'1 a provider appeal entltling the State to rtp. 

e. Royal Haven (Tusca~ava. Countyl 

This facility also filed tvO court actions. Our deCision is 
based on the filing which resulted in a cou~t o~dor dated 
Septembe~ 14, 1977, 'tayine the decertification. AR Tab 2 k. 
HCPA argued that the State was not entitled to PFP because 
in asking the court to stay the decertification ·at least 
until new facilities [due to be completed April .I., 19781 are 
availabl.", the facility was merely asking for tiae. ld., 
Teleconference 10/15/82. The State relied on allegations by 
the facility that the decertification decision vas ·contrary 
to law·, and "manifestly against the weight of the evidence", 
and the decertification as well as the regulations were 
·unreasonable, capricious, and impossible to perform", ~. 

We find these allegations constituted a provider appeal 
entitling the State to PPP.!1 

f, Sturg,u 

This facility also filed two court actions. Our deCision 
Is balled on the January 18, 1977 filing and the r<ilsulting 
Febru"ry 1, 1977 temporary restraining order. A8 its basis 
for denying PPP, HcrA pointed to the statement (in paragraph 
five of the complaint) that the facility had filed a pl"n 

41 HCF~ ~pproved ffP in payments to a companion facility, Royal 
Plantation (Carroll County), which made slmil~r alle~ation8 to 
those relied on by the State here. Royal Plantation also ~lleged 
that certain structural changes (fire doors, outdoor escape cover, 
patient cubicle curtains) required by the Ohio Department of Health 
were beinO installed and asked for a resurvey upon completion. 
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of correction for minor environment~l deficiencies. ~.1/ 
Attached to the January 18 action is an affidavit by the 
~mlnistrator of Stur~e. attestinq that the f~cl1ity -1a tn 
rull comDltance with all regulations which affect the health, 
safety. and welfare of the patients." Attachment 22 to Ohio 
submiSSion 7/22/82. 

We note that the circumstances here are similar to those 
of the Valley View facility, where HCFA agreed to pay FrP. 
Valley View alleged it had co-pleted all improvements that 
would affect the safety af the patients and had remaining 
only six minor improvements. AR. Tab 2 o. The court action 
by StUt<;88 4150 constituted a provider appeal (entitlinlJ the 
State to FFP) because SturQea allQged that it was in full 
com~llance with c~rtain reQul8tion~ and had a plan of 
corr~ction for minor deficiencies. 

The complaint filed in court by Starkey alleged that its 
decertification resulted from the disapproyal of a plan for 
correction of ita deficiencies. AR. Tab 2 m. HCFA argued 
that the State was not entitled to FFP because the facility 
was merely asking for more time to achieve co-pliance because 
its plan of correction waa based on the cOnstruction of a new 
facility. Id •• Teleconfe ..ence 10/15/82. We find that this 
request for~udicial reyiew of the dieapproval of a plan of 
correction was a proVider appeal. nOt 8 mere ...quest for 
time, and entitled the State to FFP. 

h. Marshall 

There were four ~arshall nurai"9 homes in this case. Three 
of them (Marshall Ho. 2. Marahall NO.6. an(l .... a ..shall. Inc.l 
b ..ought one court action and ....arshall No. 5 brought another. 
Actually. there were several court actions in each set, but 
our decision is based on the action which resulted in a court 
order of October 6, 1977 for the first three homes and the 
action ",hich resulte(l 1n a court order of January 13. 1977 
to .. Marshall NO.5. 

The c~plaint5 in the two actions contained similar all~ga
tiona. Both all~ge(l that the facilities had made a majority 

11 The complaint to which HCFA refer ..ed actu~lly ",as filed in the 
oth.~ court action. 
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of the required corrections and had sybQitted plans of 
correction (which were disapproved) a~d requested waivers 
(which were denied) for the re=aining deficiencies. AR, Tab 
2 f; Exhibit 1, Ohio subMittal 10/1/82; and Ohio submittal 
10/25/82. ReF" argued that the fac{lities were lllerely 
saoking more time. Id., Teleconfe....ence 10/15/82. We find, 
as In the instance ofSturges , supra, that the pleadings 
constituted a provider appeal, not a mere request for time, 
and entitled the State to FFP. 

i.	 Carson Convalescent and ailltop 

These facilities also alleged that they had made a lllajority ot 
the required corrections and had 9ubmitte~ plans of correction 
(which were disapproved) and weivers (which were denied) for 
tho reDldining defici~ncieli. AR, Tab 2 b; AR, T",b 2 d. As with 
the Sturges ",nd Marshall situations, we tind this constituted 
a provider appeal entitling the State to PPP. 

j.	 Bond Manor 

Bond Manor al19ged in its complaint that it hdd Objected to a 
referee's report of deficianctes, dlthough it ad~itted that it 
needed more time to ca.plete installation of a needed sprinkler 
5ystelll. Exhibit 8, Ohio suDlIIittdl 10/1/82. It contended that 
it had not been qiven adequdte notice prior to decertification 
and thus was deprived of its right to due process. 12. HCPA 
argued that becduse the tacility did not deny the existence ot 
d deficiency, the State WdS not entitled to FFP. JE.., Tele-' 
conferenca 10/15/82, We rind that the facility's contention 
that it was denied due proca8S because ot a lack of adequate 
notice lifts this case out ot the category of a mere reque5t 
for lllore time and makes it a provider appeal entitling the 
State to PPP. 

2.	 The tate is entitled to FFP for a ents made under court 
or ere even for services prior to the date of the order. but 
nnt prior to the date of a decertification notice. 

In addition to the 13 facilities discussed above, the State also 
appealed HePA's decision disallowing FFP in paymants for services 
provided tly Mayfair between April 1. 1977 and May 10, i977, the 
date of the court oeder.if HC¥A argued thdt to allow FFP prior 

il HeFA allowed FPP in payments to Mayfair for services rendered 
May 10 - June 22, 1977. 
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to the date of a cou~t order would give ~reater effect to a 
court-revived certification than if the State had renewed the 
certification, a result which HefA contended waa proscribed by 
the Board in Decision No. 113, supra. HCP'A sulmoi$sion 9/29/82, 
pp.3-6. 

The State pointed out that under the syStem by which it calm
bureed nursing homes, claims were presented on the 15th of each 
month for eervices rendered durin~ the precedin~ month. That ia. 
a court order entered on or before the 15th would affect payment 
for servic8e trom the firet of the precedin~ ~onth. Ohio 
suo-tss ion 4/26/8 2. 

As the Soard indicated 1n its September 8, 1982 Invitation to 
Brief and in itll October 7, 1982 Notice of Teleconference. we 
conclude that PFP Ie available for all payment~ affoct~d by a 
court order, oyon payment8 for servico8 rendered ~rior to the 
date of the order, except where the State gave a facility notice 
of cancellation or nonrenewal during the period covered by the 
order. Then FFP i8 available only from the date of the notice.l/ 

This is consistent with the Board's holding in Ohio limiting 
the effect of a court order to payments within ~scope of the 
Medicaid pr09ram. Thera the Board held that FPP il'l available 
for a maximum of 12 months following decertification, because 
of the requirement of an annual ~urvey. Here, except for the 
situations involving notice given during the period affected 
by the court order, there i8 no requirement tor FFP other 
than the one of certification itaelf, and a court order which 
affected payments for services rendered the preceding month 
constructively c8rtified the facility as of the first of that 
lIIonth. 

A notice which falls between tho beginning of the payment 
period and the date of the court order is an 8xception because 
the availability of FFP is conditioned on there being an appeal, 
whether it be in the form of an administrative procoeding provided 
by statute or regulation or, a8 here. in tho form of judicial 
review. The Board h8ld in Mtchioan DepartMent of Social service~, 

1/ This would apply to the cases of Mayfair, the other five 
facilities which He FA aQreed during the appeal entitled the State 
to FFP (Danrldge. Litt18 forest. Queen City, Royal Plantation and 
Valley View), and the 11 facilities which we found above to hav8 
provider appeale entitling the State to PFP. 
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Decision No. 290, April 30, 1982 (p. 17) and in Tennessee Depart
lllent of Public: Raalth, Decision No, 267, March 25, 1982 (p. 41, 
that a state is not entitled to FFP tor a period of time prior 
to the date the State notifiee the facility of the cancellation 
or nonren~wal of its certification, becausa that notica signifies 
the beginning of the review procels. ThUll, here a facility could 
not liven constructively have been 1n appeal status and have 
th1s status entitle the State to FFP prIor to the date the State 
notified the facility of itll proposed decertification. As the 
Board noted In Michigan ~(tlo hold otherwise would be to reward 
the State for its lack of promptness in notifying a tacility ot 
advarsc act ion.· p. 18. 

Conclueion 

Based on the foregoing discu8sion, we uphold the disallowance In 
part and reverse it in part. The attached Appendix lists the 
facilitias for which the State is entitled to FFP and shOws the 
d.tes of coverad services. Prom this the parties ehould be able 
to calculate the amount of FFP, within the limits of the claims 
covared by thll disallowance. 

Cda: 4..J:r'y.J2
Cecilia Spaik5 ford 

fl4~-
o!:::;;~L /;avdT
 
Presiding Board Member 



APPENDIX
 

COURT 
FACILITY EXPIRATION NOTICE ORDER PROM TO 

Bond Manor 

Caraon COnvalescent 

Oanridge 

Hilltop 

Littlll I'orllst 

Marshall '2 

Marshall '5 

Marshall f6 

Mar"!;hll11, tnc. 

Mary Grove (Stllrkl 

Mayfair 

Que"n City 

Royal Plantation 

Sarah's Rest Rlivlln 

St",rklly 

Sturqea 

Valley V i~·.. 

9/30/76 

10/31/76 

]/31/17 

2/29/76 

12/31/76 

2/28/77 

11/]0/76 

6/30/77 

4/30/77 

12/15/76 

2/29/16 

2/29/76 

2/29/16 

1/31/77 

1/]1/11 

11/]0/76 

12/01/16 

1/15/11 

12/31/16 

10/14/16 10/25/76 

12/21/16 2/15/11 

6/30/77 7/29/71 

3/16/16 9/03/76 

1/31/77 3/24/77 

8/15/77 10/06/77 

12/01/76 1/13/71 

9/09/77 10/06/77 

9/09/77 10/06/17 

12/03/76 6/16/77 

3/29/17 5/10/17 

1/1/17 1/07/77 

8/10/76 8/25/16 

9/09/17 9/14/17 

9/09/11 9/15/11 

12/27/76 1/18/77 

3/09/17 3/29/17 

1/03{11 2/01/71 

3/02/77 3/30/77 

10/14/76 

1/01/17 

7/01/17 

8/01/76 

3/01/11 

9/01/17 

12/01/76 

9/01/17 

9/01/77 

NON 

4/01/77 

1/07/17 

8/10/76 

9/09/17 

9/09/77 

NON 

3/09/77 

1/16/77 

9/30/77 

10/31/11 

3/31/18 

11/24/16 1/ 

12/31/11 

2/28/18 

11/14/77 lJ 

6/30/18 

4/30/78 

E 

6/22/77 11 

2/28/77 1/ 

2/28/77 

1~31n8 

1/31/18 

E 

5/24/77 Y 
1/15/18 

3/02/77 11/18/71 .!I
 

!I Date ot diSMissal or expiration of court order. 

1/ In the absence of II specific notlce date, we find that the court 
order date i. the appropriate one to usc. 

1/ Throughout the appeal the State mllintained that the temporary restrain
inQ order must hllve been continued after that date, but admitted the court 

cumentll IlhOwed only that the order expired ~ay 24, 1977. DlIcelllh8r IS, 
*~82 SUMNary of Teleconferenc8. 


